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U.S. Customs Service 


Customs Service Decisions 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., August 4, 1982. 
The following are decisions made by the United States Customs 
Service where the issues involved are of sufficient interest or im- 
portance to warrant publication in the Customs Bulletin. 
Harvey B. Fox. 
For Director, Office of Regulations and Rulings. 


(C.S.D. 83-36) 


This Decision Holds That, Subject to the Requirements of Section 
141 and 142, Customs Regulations, an Entry Summary May Be 
Filed at the Port of Destination for an Entire Shipment For- 
warded as Installments Under Multiple Immediate Transporta- 
tion Entries From the Port of Arrival When Only a Portion of 
Such Shipment Has Been Received at the Port of Destination. 


Date: July 2, 1981 
File: ENT-1-01 RRUEE 
714122 M 

This ruling concerns whether an entry summary may be filed at 
the port of destination for an entire shipment forwarded in-bond 
from the port of arrival when only a portion of such shipment has 
been received at the port of destination. 

Issue: May an entry summary be filed at the port of destination 
for an entire shipment forwarded as installments under multiple 
immediate transportation entries from the port of arrival when 
only a portion of such shipment has been received at the port of 
destination? 

Facts: In some cases a shipment consisting of several containers, 
lots, etc., destined for an interior port will arrive at a coastal port, 
and be moved to the port of destination under one or more immedi- 
ate transportation entries (CF 7512). The shipment will arrive at 
the port of destination as several separate “installments” over a 
period of 10 to 20 days. 
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Prior to passage of the Customs Procedural Reform and Simplifi- 
cation Act of 1978 (Public Law 95-410), these shipments would be 
entered in the following manner. The broker or importer would file 
an immediate delivery application upon receipt of the first ‘“‘install- 
ment.” In order to be timely filed, the broker or importer would 
then file a formal entry for the entire invoiced shipment even 
though all of the goods had not arrived. When additional install- 
ments arrived after formal entry had been filed, they were released 
against the existing entry. This procedure was specifically endorsed 
by Service Headquarters letter ENT-1-01 R:E:E 305638 dated June 
16, 1978, and an instructional telex dated June 14, 1978, was sent 
to all Regional Commissioners and district directors by Headquar- 
ters. 

Law and analysis: With the passage of the Customs Procedural 
Reform and Simplification Act of 1978 (Public Law 95-410), and the 
regulations issued thereunder implementing the entry/entry sum- 
mary procedure, the above procedure has been questioned. Section 
141.56 of the Customs Regulations now provides that district direc- 
tors may accept one entry summary for consumption or for ware- 
house for merchandise covered by multiple entries for immediate 
transportation, subject to the requirements of section 142.17(a), 
Customs Regulations, provided the merchandise covered by each 
immediate transportation entry is released at the port of destina- 
tion under a separate entry, in accordance with section 142.3, Cus- 
toms Regulations. 

Section 142.17(a) authorizes district directors to permit the filing 
of one entry summary for merchandise, the subject of separate en- 
tries, if certain requirements are met. (Section 142.17(b) provides 
that this procedure cannot be used for certain kinds of merchan- 
dise, such as quota-class and prohibited merchandise). One of the 
requirements imposed by section 142.17(a)(4) is that the time be- 
tween the date of the first entry and the date of the last entry 
must not exceed 1 week. This provision thus imposes a much 
stricter time limitation than was imposed under the practice de- 
scribed above under FACTS, since the arrival of the ‘installments’ 
of the shipment may be spread out over a period of 10-20 days. 

Section 141.63 of the Customs Regulations provides that when an 
entry summary is submitted prior to the arrival of the merchan- 
dise, estimated duties shall not be accepted before the arrival of 
the merchandise within the port limits. 

We do not believe that Public Law 95-410 or the amendments 
made to the Customs Regulations by TD 79-221, in particular sec- 
tions 141.63, 141.56, and 142.17 of the Customs Regulations, prohib- 
it or limit the practice of permitting the filing of an entry sum- 
mary for in-bond arrived at the port of destination. It is our opin- 
ion that section 141.63 of the Customs Regulations should be inter- 
preted in the case of installment shipments forwarded in-bond, as 
meaning that duties may not be accepted until the first installment 
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of such merchandise arrives within the port limits. This interpreta- 
tion would be consistent with section 141.55 of the Customs Regula- 
tions which authorizes district directors to accept an entry sum- 
mary for consumption for the entire quantity of merchandise cov- 
ered by an entry for immediate transportation after the arrival of 
any part of the merchandise at the port of destination. Customs 
cannot officially accept an entry summary for consumption until 
the duty is deposited. As indicated by our past practice and rulings, 
this same principle of permitting an entry summary to be filed for 
the entire shipment forwarded as installments under an immediate 
transportation entry likewise applies to a shipment forwarded as 
installments under multiple immediate transportation entries. 

There was no intent in TD 79-221 to change this practice. Sec- 
tion 141.56 of the Customs Regulations was written with the intent 
of setting forth this principle in the regulations. The time limita- 
tion set forth in section 142.17 of the Customs Regulations is con- 
cerned about the instances when portions of the installment ship- 
ment are released prior to the filing of the entry summary along 
with the deposit of duties. This section does not address the ques- 
tion as to the instance when an entry summary and duties are de- 
posited for a shipment which has arrived in the United States, is 
forwarded to the port of destination under multiple immediate 
transporation entries, and an entry summary and duty deposit has 
been made. 

If an entry summary and duty are deposited for an installment 
shipment, and some portions of this shipment have not yet arrived 
at the port of destination from the port of arrival, each installment 
which arrives after the deposit of such entry summary and duty 
shall be released under Customs Form 3461 or other appropriate 
documentation. In such instances, since duty and an entry sum- 
mary have already been deposited with Customs, Customs Form 
3461 or other appropriate documentation used to secure the release 
of the merchandise would be considered a permit for delivery 
rather than an entry, within the meaning of section 142.17(a\(4), 
Customs Regulations. The entry number given on the entry sum- 
mary should be shown on the permit for delivery (Customs Form 
3461 or other appropriate documentation). 

Holding: An entry summary may be filed at the port of destina- 
tion for an entire shipment forwarded as installments under multi- 
ple immediate transportation entries from the port of arrival when 
only a portion of such shipments has been received at the port of 
destination. 
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This Decision Holds That, Unless Owing to an Indavertence 
Within the Meaning of Section 520(c)(1), Tariff Act of 1930, As 
Amended, the Importer’s Certificate of Use Required by the 
Civil Aircraft Agreement Must Be Filed at the Time of the 
Filing of the Entry Summary 


Date: October 27, 1981 
File: ENT-1-01 CO:R:E:E 
716812 M 

This ruling reviews the protest against the district director’s re- 
fusal to permit the filing of an importer’s certificate of use required 
under the Civil Aircraft Agreement, subsequent to the entry of the 
part involved. 

Issue: May the certificate of use required under the Civil Aircraft 
Agreement be filed subsequent to the filing of the entry summary? 

Facts: An aircraft manufacturer entered in January 1980, air- 
craft tries under item 772.45 of the Tariff Schedules of the United 
States (TSUS) dutiable at 4.4 percent of the value of the aircraft 
tires. The entries were liquidated on February 6, 1980, “as en- 
tered.” On March 12, 1980, the importer filed a protest with the 
district director of Customs at the port of entry involved and re- 
quested that the entries be reliquidated as free. He contends that 
the aircraft tries will be used in a civil aircraft, and, therefore, are 
free of duty under the Civil Aircraft Agreement. He also at the 
time of the filing of the protest attached the required certificates of 
use. 

The district director of Customs denied the protest on the basis 
that the written certification is required to be filed at the time of 
the filing of an entry summary and thus he is unable retroactively 
to give the importer the benefit of the Civil Aircraft Agreement. 

Law and analysis: Section 601(a) of Public Law 96-39 provides, in 
pertinent part, that civil aircraft and certain specified civil aircraft 
parts may be entered duty free provided the importer files a writ- 
ten statement that: (1) the article has been imported for use in a 
civil aircraft; (2) it will be so used; and (3) the article has been ap- 
proved for such use by, or application for approval of such use has 
been accepted by, the Administrator of the Federal Aviation 
Agency (FAA). Approval by a foreign airworthiness authority for 
use in a civil aircraft could be cited in lieu of FAA approval if the 
approval is recognized by the FAA as an acceptable substitute for 
FAA approval. In the House Report regarding section 601 of Public 
Law 96-39, it was stated that the importer’s written statement 
(later in the report referred to as certification) must be filed at 
time of entry. In headquarters instructions to the field implement- 
ing the Civil Aircraft Agreement, it was stated that the importer’s 
certificate of use must be filed with the entry summary package. It 
was further noted that if the certification was not filed as part of 
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the entry summary package, such certification will not be treated 
as a missing document, and that a bond will not be allowed to be 
posted for the subsequent production of such document. 

In proposed section 10.180(c) of the Customs Regulations, which 
was part of the proposed Customs Regulations published in the 
Federal Register on January 8, 1980 (44 F.R. 1633), as suggested im- 
plementation of the Civil Aircraft Agreement, it was stated that 
the importer’s certification of use must be filed at the time of the 
filing of the entry summary. 

It is clear from legislative history, and instructions to the field 
and the proposed Customs Regulations that the required certificate 
of use must be filed with the entry summary. As noted in the legis- 
lative history, the certification requirement imposed under the 
Civil Aircraft Agreement is a certificate of use provision rather 
than an end use provision. The monitoring of such entries under 
the Civil Aircraft Agreement would be through the use of selective 
audits, rather than any actual use documentation that need be 
filed with Customs. Therefore, it is imperative that Customs re- 
ceive with the entry summary the required certification. 

In the initial implementation of the Civil Aircraft Agreement, 
there is some confusion as to whether certain circumstances, such 
as if an aircraft was being imported for repair in the United States, 
or if an aircraft has previously received drawback, or if the re- 
quired use was accomplished outside of the United States, would 
prevent an importer from being entitled to enter his aircraft or 
parts as duty free under the Civil Aircraft Agreement. It has since 
been determined that factors, such as those listed above, would not 
prevent an importer from being entitled to enter his aircraft and 
aircraft parts as duty free under the Civil Aircraft Agreement. If, 
for an example, an importer could document that he had been in- 
formed by Customs that he could not enter his aircraft or parts as 
duty free because it was being brought in for repair, he would be 
able to later submit the required certification under the provisions 
of section 520(c)\(1), Tariff Act of 1930, as amended, and be entitled 
to have the Civil Aircraft Agreement provisions be applied to his 
entry. 

However, the importer in this case did not specify why he did not 
file the required certification at the time of the filing of the entry 
summary. Therefore, we are unable to accept the latest submission 
of this certificate. 

Holding: The importer’s certificate of use required by the Civil 
Aircraft Agreement must be filed at the time of the filing of the 
entry summary. A later submission of the required certification is 
not acceptable, unless the importer can satisfy Customs that the 
failure to file such certificate at the time of the filing of the entry 
summary was due to a clerical error, mistake of fact, or other inad- 
vertence within the meaning of section 520(c\(1), Tariff Act of 1930, 
as amended. 

The protest is therefore denied in full. 
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(C.S.D. 83-38) 


This Decision Holds That, Pursuant to Section 402(B)(4) of the 
Tariff Act of 1930, as Amended by the Trade Agreements Act 
of 1979, Payment for Quota Purchased From a Party Related 
to the Seller of the Merchandise Is Not Part of Transaction 
Value When the Quota Purchase Is Clearly a Separate Trans- 
action 


Date: August 25, 1982 
File: CLA-2-CO:R:CV:V 
Filed: 542703 TLL 
TAA #50 
To: Area Director Seaport, New York, New York 10048. 
From: Director, Classification and Value Division. 
Subject: Quota Payments; I.A. 193/81. 


The facts in this case are quite similar to those involved in Pro- 
tests No. 1001-1-007663, an Application for Further Review. The 
major distinction between these situations is that the internal 
advice involves permanent quota, while the protest (application for 
further review) involves temporary quota. 

The facts submitted to Headquarters for review are not particu- 
lary complicated. The importer on a number of occasions has ob- 
tained quota from an agent who is also a majority stockholder of 
some of the manufacturers of the garments purchased by the im- 
porter. 

Where the agent was involved in the quota purchase transac- 
tions, he or one of his companies, would sometimes advance the 
money in whole or part (deposit) to the unrelated quota broker or 
holder and would be reimbursed by the importer at a later date. 
On other occasions, the importer would forward payment to the 
agent prior to such time as he purchased quota for the importer. 
The agent, in turn, would transfer payment to the unrelated quota 
sellers. Under both sets of circumstances, the importer’s payments 
through its agent were specifically earmarked to purchase quota on 
behalf of it. All quota purchased by the agent for the importer 
could, and is, in fact, being utilized by the importer in any manner 
it desires, including the exportation of merchandise to the United 
States produced by companies in which the agent does not have 
any proprietary interest. 

You also point out that while the agent acted in an identical 
manner as the importer’s agent when purchasing both temporary 
and permanent quota on its behalf, the manner in which the im- 
porter capitalized and expensed permanent quota on its books and 
records was different. Unlike a temporary transfer of quota, in 
which the transferor retains the right of allocation in the succeed- 
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ing restraint period, a permanent transfer allows the transferee to 
utilize the quota until its final expiration date. 

After receiving these permanent quota rights, the importer en- 
tered the quota on its books as a capital asset and expensed the 
quota over the quota’s useful life (date of purchase through Decem- 
ber 31, 1982) (its expiration date). This manner of allocation, which 
is in accordance with generally accepted accounting principles, al- 
lowed the importer to expense $696,008 of its permanent quota 
prior to July 1, 1980, with $2,298,133 to be expensed between July 
1, 1980, and December 31, 1982. 

Essentially, the question directed to us is whether the quota pay- 
ments concerned are part of the “price actually paid or payable for 
the imported merchandise.” In this regard, section 402(b)(4) of the 
Tariff Act of 1930, as amended by the Trade Agreement Act of 
1979, provides: 


(A) The term “price actually paid or payable’ means the 
total payment (whether direct or indirect, and exclusive of any 
costs, charges, or expenses incurred for transportation, insur- 
ance, and related services incident to the international ship- 
ment of the merchandise from the country of exportation to 
the place of importation in the United States) made, or to be 
made, for the imported merchandise by the buyer to, or for the 
benefit of, the seller. 


Thus, in our opinion, payment relating to the imported merchan- 
dise would be part of the “price actually paid or payable” while 
payments unrelated to the imported merchandise would not be 
part of the “price actually paid or payable.” This distinction has 
been alluded to in previous rulings. See for instance TAA No. 31, 
June 11, 1981, wherein we stated “interest payments made by the 
buyer to the seller that are arranged as part of the invoice transac- 
tion are part of the “total payment * * *”. In accord is TAA No. 
43, dated December 17, 1981, wherein we stated, “* * * it appears 
to us that this type of separate financing arrangement, fully docu- 
mented as being separate from the import transaction, is not part 
of the price actually paid or payable for the imported merchandise 
* * *” Also relevant is TAA No. 45, dated January 26, 1982 in 
which certain cash advances from the buyer to the seller were not 
considered as part of the price actually paid or payable. 

In short, the question of whether a financial arrangement be- 
tween the buyer and seller is part of the “price actually paid or 
payable” is a question of fact which must be determined on the 
basis of evidence available with regard to that particular transac- 
tion. Under the facts of this case, we find that the payments in 
question are not “part of the price actually paid or payable,” and, 
therefore, are not part of the transaction value of the merchandise. 


410-726 O - 83 - 2 
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(C.S.D. 83-89) 


This Decision Holds That a Value Adjustment to Imported Mer- 
chandise May Be Reflected Only on the Entry or Entries 
Which Relate to the Imported Merchandise 


Date: September 9, 1982 
File: CLA-2:CO:R:CV:V 
542846 CW 
Re: Application for Further Review of Protest No. 3803-2-000040. 


Dear Sir: The above-referenced protest concerns the proper valu- 
ation of certain fabricated steel structural units from Canada, 
which were appraised on the basis of export value, section 402(b) of 
the Tariff Act of 1930, as amended by the Customs Simplification 
Act of 1956. 

The record reflects that the single protested entry is one of a 
number of entries covering structural units imported over a period 
of time pursuant to a purchase ageement between the foreign man- 
ufacturer and the United States purchaser. The entries other than 
the protested entry were liquidated at entered values. However, be- 
cause the total contract amount significantly exceeded the total of 
the entered values for all the entries, the appraising officer adjust- 
ed the value of the one entry under protest to compensate for the 
difference between the two amounts. As stated in your memoran- 
dum of April 27, 1982, the entry was appraised “to effect a duty 
increase equal to the total amount of additional duty due on the 
entire contract.” 

The protestant (importer) contends that the entered values for 
all the entries are correct for the reason that the agreement was a 
unit price contract and the quantity of goods actually delivered was 
less than that specified in the contract. The protestant further 
maintains that the total contract price was merely an estimated 
amount. Your office recommends that the protest be denied on the 
grounds that no evidence has been submitted to substantiate the 
protesting party’s claims. 

We agree with you that the protestant has failed to furnish suffi- 
cient corroborating evidence in support of its contentions. However, 
as you know, 19 U.S.C 1514(a) provides, in relevant part, that: 


“* * * decisions of the apprepriate customs officer * * * as 


to * * * the appraised value of merchandise * * * shall be 
final and conclusive upon all persons (including the United 
States and any officer thereof) unless a protest is filed in ac- 
cordance with this section * * 


Thus, the values, as liquidated, of the imported structural units 
covered by the entries which were not protested constitute the final 
appraised values for that merchandise. Moreover, even if the pro- 
test period had not expired with respect to any of the entries asso- 
ciated with the purchase agreement, we believe it would have been 
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improper to reflect a value increase in regard to certain structural 
units on any entry other than the entry or entries which encom- 
pass those units. 

You are directed to dispose of the protest in accordance with the 
foregoing. The amount of the value increase shall be limited to the 
difference between the entered value of the merchandise covered 
by the protested entry and the pro rata share of the total contract 
price represented by the merchandise. Your file is returned. 


(C.S.D. 83-40) 


This Decision Holds That, Pursuant to Section 402(b)\(4), Tariff 
Act of 1930, As Amended by the Agreements Act of 1979, Pay- 
ments Incurred Pursuant to a Separate Agreement To Inspect 
and Ensure Delivery of Fabric for a CMT Operation Are Non- 
dutiable Under Transaction Value 


Date: September 21, 1982 
File: CLA-2 CO:R:CV:V 
542831 LDD 

TAA #52 


Dear (NAME): This is in response to your letter of May 20, 1982, 
which requested a ruling concerning the proper elements to be in- 
cluded in determining the appraised value of imported wearing ap- 


parel under transaction value. 

You submit that that importer purchases various articles of 
wearing apparel from sources in the Far East. The importer en- 
gages a contractor to fabricate the garments (a CMT operation) 
using fabric purchased by the contractor from suppliers designated 
by the importer. The importer negotiates the price for the fabric 
(including transportation) with the supplier. The contractor is then 
paid for the CMT services at a negotiated price which includes re- 
imbursement for the purchase of the fabric plus a markup. 

It is now proposed to restructure this procedure so that the price 
negotiated with the contractor is limited to the CMT services. The 
reimbursement for the cost of the purchased fabric would be sepa- 
rated out on the purchase orders and invoices. In addition, the par- 
ties would enter into a service agreement which would provide 
compensation to the contractor in return for services rendered for 
ensuring the delivery and inspection of the fabric. The contractor 
would receive a precentage of the fabric’s cost as compensation. 

You contend that under transaction value, our appraisement 
should take the CMT charges plus the purchase price of the fabric 
and other materials plus transportation to the CMT plant to reach 
transaction value. You conclude that compensation given the con- 
tractor pursuant to the service agreement should be excluded from 
an appraisement of the imported merchandise. You have advanced 
serveral theories to support this conclusion. 
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It is first contended that the purchase of the services (delivery 
and inspection) would be clearly separate from the purchase of the 
imported merchandise. Payments made under the service agree- 
ment would be made at periodic intervals, not associated with the 
sale of any specific merchandise for exportation to the United 
States. Thus, amounts paid under the agreement would not be part 
of the price paid or payable for the merchandise. 

It is also contended that the reimbursement for the fabric can be 
analogized to an assist, with its value limited to its cost (purchase 
price plus transportation). The cost of procurement is not to be in- 
cluded in its value. 

Finally, it is proposed that the service agreement be character- 
ized as a buying agency agreement since the contractor purchases 
the fabric and is paid a commission for doing so. Such commissions 
would not ordinarily be dutiable under transaction value. 

Under our preferred basis of appraisement, transaction value, 
merchandise is appraised at the price “actually paid or payable for 
the merchandise when sold for exportation to the United States.” 
Our question is whether the payments under the service agreement 
are part of the “price actually paid or payable for the imported 
merchandise.” In this regard, section 402(b)(4) of the Tariff Act of 
1930, as amended by the Trade Agreement Act of 1979, provides: 


(A) The term “price actually paid or payable’ means the 
total payment (whether direct or indirect, and exclusive of any 
costs, charges, or expenses incurred for transportation, insur- 
ance, and related services incident to the international ship- 
ment of the merchandise from the country of exportation to 
the place of importation in the United States) made, or to be 
made, for the imported merchandise by the buyer to, or for the 
benefit of, the seller. 


Thus, in our opinion, payments relating to the imported mer- 
chandise would be part of the “price actually paid or payable” 
while payments unrelated to the imported merchandise would not 
be part of the “price actually paid or payable.” This distinction has 
been made in previous rulings. See TAA #31, June 11, 1981, where 
we stated that interest payments arranged as part of the invoice 
transaction between the buyer and seller are part of the “total pay- 
ment * * *.” In TAA #438, dated December 17, 1981, we concluded 
that it appears that a separate financing arrangement, fully docu- 
mented as being separate from the import transaction, is not part 
of the price actually paid or payable for the imported merchandise. 
Also relevant is TAA #45, dated January 26, 1982, in which cer- 
tain cash advances from the buyer to the seller were not consid- 
ered as part of the price actually paid or payable. 

In our latest ruling on this issue, TAA #50 dated August 25, 
1982, which concerned quota payments, we concluded that the 
question of whether a financial arrangement between the buyer 
and seller is part of the “price actually paid or payable” is a ques- 
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tion of fact which must be determined on the basis of evidence 
available with regard to that particular transaction. 

Under the facts of this case, we conclude that the payments 
which would be made pursuant to the service agreement would not 
be directly related to the imported merchandise. Payments would 
be made periodically, and not tied to the sale for exportation of any 
specific merchandise. Accordingly, we find that the payments in 
question would not be part of the “price actually paid or payable,” 
and, therefore, would not be part of the transaction value of the 
merchandise. 


(C.S.D. 83-41) 


This Decision Holds That an Oil Exploration Rig Not Designed 
or Suitable for Use in the Carriage of Passengers or Cargo Is a 
“Special Purpose Vessel” Within the Meaning of 19 U.S.C. 
1466(e). Accordingly, Only Those Repairs and Equipment Pur- 
chases Effected During the Initial Six Months of the Vessel’s 
Foreign Voyage Need Be Declared and Entered 


Date: September 29, 1982 
File: VES 13-18-CO:R:CD:C 
105828 JL 

DEAR (NAME): This is in reference to your request for a ruling of 
September 8, 1982, concerning the status of the vessel (name) 
which is due to arrive in (location) on October 1, 1982. 

You state that the vessel is American-flag operating under a reg- 
ister with a service of oil exploration. The vessel last departed the 
United States on or about May 15, 1973, and as agent for (name) its 
owner and operator, you request a determination that (name) is a 
“special purpose vessel’? within the meaning of 19 U.S.C. 1466(e) 
and section 4.14(a)\(2)iii(A), Customs Regulations. In support of 
your request, officials of (name), telexed a declaration to this office 
certifying that the vessel did not carry passengers and/or cargo at 
any time during the period it last departed the United States up to 
its imminent arrival on October 1. Further in support of your re- 
quest, two photographs of the vessel were furnished. 

The photographs furnished clearly illustrate that the (name) is 
an oil exploration rig which is not designed or suitable for the car- 
riage of passengers and/or cargo. The photographs and the certifi- 
cation by your principal that the vessel was not used to carry pas- 
sengers or cargo in the foreign trade during a voyage from the 
United States of more than two years’ duration is sufficent for Cus- 
toms to determine that the vessel qualifies as a “special purpose 
vessel” pursuant to section 4.14(a)(2)(iii(B), Customs Regulations, 
because of the unusual characteristics of this type of craft. 
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Accordingly, only those repairs and equipment purchases effect- 
ed during the initial six months of the vessel’s foreign voyage need 
be declared and entered. 

This determination, however is subject to such verification, if 
any, that Customs officials handling the declaration and entry may 
decide is necessary for proper liquidation including, but not limited 
to, an examination of the vessel’s logs for the voyage at issue. A 
copy of this ruling is being furnished to the Regional Commissioner 
of Customs at Los Angeles. 


(C.S.D. 83-42) 


This Decision Holds That Tires To Be Used on Flat-Bed Trailers 
and Transported Coastwise on a Foreign-Flag Vessel Do Not 
Come Within the Definition of ‘Stevedoring Equipment and 
Material” As That Term Is Used in the Sixth Proviso of 46 
U.S.C. 8838. Transportation of the Tires Between Coastwise 
Points of the United States on a Non-Coastwise Vessel Is Pro- 
hibited 

Date: January 5, 1983 
File: VES 3-20 CO:R:CD:C 
105922 JM 


This ruling concerns the applicability of the 6th proviso of 46 


U.S.C. 883 to certain tires to be transported coastwise on a foreign- 
flag vessel. 

Issue: Whether tires to be used on certain flat-bed trailers (chas- 
sis) come within the definition of “stevedoring equipment and ma- 
terial’ as that term is used in the 6th proviso of 46 U.S.C. 883, and 
thus may be transported between points in the United States on 
non-coastwise qualified vessels. 

Facts: The inquirer, an ocean carrier, desires to transport tires 
between United States ports on foreign-flag vessels, which the in- 
quirer operates as charterer. The inquirer would load the new or 
recapped tires, which are manufactured in Florida and New Jersey, 
aboard the subject vessels at either Jacksonville, Florida, or 
Charleston, South Carolina. The tires would be discharged at New 
Orleans, Louisiana, or Galveston, Texas, for use on chassis owned 
by or leased to the inquirer. The inquirer states that the chassis 
are used to transport instruments of international traffic (contain- 
ers) and that the chassis are only used domestically. The chassis 
are used to transport containers locally at the port of arrival of the 
containers in the United States and between that port and the des- 
tination of the containers in the United States. 

The inquirer believes that the above described transportation of 
the tires aboard the foreign-flag vessels is permissible in that the 
subject tires fall within the definition of “‘stevedoring equipment 
and material” as that term is used in section 4.93(a)(2), Customs 
Regulations. 
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Law and analysis: Title 46, United States Code, section 883, gen- 
erally prohibits the transportation of merchandise between points 
embraced within the coastwise laws of the United States in any 
other vessel than a vessel built in and documented under the laws 
of the United States and owned by persons who are citizens of the 
United States. However, the 6th proviso of section 883 permits for- 
eign vessels, on the basis of reciprocity and U.S. vessels not quali- 
fied to engage in coastwise trade to transport empty containers 
coastwise. An amendment to the proviso also permits, subject to 
the same qualifications, the transportation of equipment for use 
with containers and stevedoring equipment and material, if such 
equipment and material is owned or leased by the owner or opera- 
tor of the transporting vessel, or is owned or leased by the steve- 
doring company contracting for the lading or unlading of the vessel 
and is transported free of charge. 

Prior to the passage of the amendment to the 6th proviso, the 
Customs Service had ruled that the coastwise transportation of ste- 
vedoring equipment by a vessel not qualified to engage in the coast- 
wise trade was prohibited by section 883. When the bill which 
amended the 6th proviso was presented to the Treasury for its con- 
sideration, the Department reported to the Congress that, if en- 
acted, the bill would facilitate the employment of articles in the 
“stowage, lading, or unlading of cargo in foreign trade.” The Con- 
gress then proceeded to enact the bill. 

In order to promulgate this amendment, the Department issued 
paragraph (2) of section 4.93(a) of the Customs Regulations, the lan- 
guage of which is identical to that of the statute. 

As a general rule of law, words used in a statute are to be given 
their usual and commonly understood meaning, unless it is plain 
from the statute that a different meaning is intended. Dictionaries 
define the term “stevedore” as one who works at, or one who is re- 
sponsible for, the loading and unloading of a vessel. Thus the term 
“stevedoring equipment” would be equipment used to load and 
unload vessels. 

As stated above, the Treasury Department reported to the Con- 
gress that the bill would affect articles used to load and unload 
cargo. As the Congress enacted the bill into law with the knowl- 
edge of how the words would be interpreted, we must assume that 
the Congress intended the statute to mean what the Treasury De- 
partment stated it would mean. The fact that certain equipment is 
used by stevedores does not, by itself, cause that equipment to be 
considered “stevedoring equipment and material” unless that 
equipment is used in the stowage, loading, or unloading of a vessel. 

The subject chassis will be used primarily in the transportation 
of containers between points in the United States rather than in 
the stowage, loading or unloading of a vessel. Accordingly, neither 
the chassis nor the tires dedicated to use thereon come within the 
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definition of ‘‘stevedoring equipment and material” as that term is 
used in section 4.93(a)(2), Customs Regulations. 

Holding: Tires dedicated to use on the subject chassis do not 
come within the definition of “stevedoring equipment and materi- 
al” as that term is used in the 6th proviso of 46 U.S.C. 883. Trans- 
portation of the tires between coastwise points of the United States 
on a non-coastwise vessel is prohibited. 


(C.S.D. 83-43) 


This Ruling Holds That American-Flag Vessels Which Are Re- 
built in a Foreign Port Are Not Subject to Vessel Repair 
Duties on the Cost of Such Work. However, Any Repairs, 
Equipment, Parts, etc., Purchased for the Vessels Outside the 
U.S. After Completion of the Rebuilding in the Foreign Port 
Will Be Subject to Duty Pursuant to 19 U.S.C. 1466(a) 


Date: January 7, 1983 
File: VES-13-18-CO:R:CD:C 
105926 JL 

This is in reference to your letter of December 8, 1982, concern- 
ing the dutiability of certain work performed in Korea on the 
Vessel No. 1 and the Vessel No. 2 (formerly the (vessel name) and 
the (vessel name) respectively). The cost of the work was 
$29,000,000 for each vessel. You asked if the modification and alter- 
ation work described on pages 6 through 54 of the specifications 
and in the accompanying engineering drawings submitted by you 
will be subject to duty under 19 U.S.C. 1466. 

On December 29, 1982, you forwarded a copy of a letter from the 
Merchant Vessel Documentation Division, United States Coast 
Guard, dated December 20, 1982, which holds that the work per- 
formed on the Vessel No. 1 and Vessel No. 2 in Korea qualified the 
vessels as “rebuilt” within the meaning of 46 C.F.R 67.27-3(a), and 
that coastwise trading privileges will be lost under 46 U.S.C. 883 as 
a result. 

Customs has previously held that vessels which are “rebuilt” in a 
foreign port are not American-flag vessels subject to the imposition 
of vessel repair duties on the cost of that work. Accordingly, no 
vessel repair duties will be payable upon the first arrival of the 
subject vessels in a port of the United States. Any repairs, equip- 
ment, parts, etc., purchased for the vessels outside the United 
States after completion of the rebuilding in the Korean shipyard 
will, of course, be subject to duty pursuant to 19 U.S.C. 1466(a). 





CUSTOMS 
19 CFR Part 177 
(T.D. 83-154) 


Decision Concerning Domestic Interested Party Petition 
Requesting Reclassification of Certain Glassware 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of decision on petition; correction. 


SUMMARY: In FR Doc. 83-20037 appearing as T.D. 83-154 on page 
33792 in the issue of Monday, July 25, 1983, the effective date of 
that notice as to the reclassification of certain glassware was erro- 
neously stated to be August 24, 1983, i.e, 30 days after the date of 
publication of the notice in the Federal Register. The correct effec- 
tive date of the decision will be September 10, 1983, the thirty-first 
day after the date of publication of T.D. 83-154 in the Customs 
BULLETIN, rather than the Federal Register. 

FOR FURTHER INFORMATION CONTACT: Thomas J. Lind- 
meier, Classification and Value Division, U.S. Customs Service, 
1301 Constitution Avenue, NW., Washington, D.C. 20229 (202-566- 
2938). 

Dated: August 3, 1983. 
Marvin M. AMERNICK, 
Director, Regulations Control 
and Disclosure Law Division. 


[Published in the Federal Register, August 9, 1983 (48 FR 36238)] 
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U.S. Customs Service 


General Notice 


19 CFR Part 175 


Receipt of Domestic Interested Party Petition Concerning Tariff 
Classification of Total Milk Proteinate, Whey Protein Concen- 
trate, and Lactalbumin; Extension of Time for Comments 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of extension of time for comments. 


SUMMARY: This notice extends the period of time within which 
interested members of the public may submit comments with re- 
spect to a domestic interested party petition concerning the tariff 
classification of total milk proteinate, whey protein concentrate, 
and lactalbumin. A document inviting the public to comment on 
this classification matter was published in the Federal Register on 
June 10, 1983 (48 FR 26833). Comments were to have been received 
by August 9, 1983. A request has been received to extend the 
period of time for the submission of comments. Customs believes 
that an extension of the comment period is warranted. According- 
ly, this notice extends the period of time for comments until Sep- 
tember 23, 1983. 


DATE: Comments must be received on or before September 23, 
1983. 


FOR FURTHER INFORMATION CONTACT: Lee C. Seligman, 
Classification and Value Division, U.S. Customs Service, 1301 Con- 
stitution Avenue, NW., Washington, D.C. 20229 (202-566-8181). 
Dated: August 4, 1983. 
HarvEY B. Fox, 
Acting Director, Office of 
Regulations and Rulings. 


[Published in the Federal Register, August 12, 1983 (48 FR 36625)] 
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Before Ricu, Circuit Judge, SKELTON, Senior Circuit Judge, and 
SmiTH, Circuit Judge. 

Smitu, Circuit Judge. 

This appeal presents a challenge to various price adjustments 
granted to the foreign manufacturers and importers of the subject 
merchandise by the U.S. International Trade Administration (ITA) 
in determining antidumping duties under 19 U.S.C. §§ 1673 et seq. 
(Supp. V 1981). Apppellant, a domestic manufacturer, appeals the 
April 30, 1982, decision and order of the U.S. Court of International 

17 
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Trade ! (CIT) denying appellant’s motion for summary judgment, 
granting the Government’s motion for summary judgment, and dis- 
solving the preliminary injunction that had previously been 
issued.” We affirm. 


I 


Appellant, Smith-Corona Group, Consumer Products Division, 
SCM Corporation (Smith-Corona), is the last remaining domestic 
manufacturer of portable electric typewriters. Brother Industries, 
Ltd., and Brother International Corp. (collectively Brother) are re- 
spectively, a Japanese manufacturer and an importer of portable 
electric typewriters from Japan. Intervenors, Silver Seiko, Ltd., 
and Silver Reed America, Inc. (collectively Silver), also are, respec- 
tively, a Japanese manufacturer and an importer of the subject 
merchandise from Japan. 

On August 13, 1980, commerce published in the Federal Register 
its “Early Determination of Antidumping Duties.” * This determi- 
nation concerns certain portable electric typewriters from Japan 
manufactured and imported by Brother and Silver and entered or 
withdrawn from warehouse on or after January 4, 1980, through 
May 7, 1980. As part of the early determination, certain adjust- 
ments were made to foreign market value, reducing substantially 
the estimated dumping margins. Smith-Corona appealed to the 
CIT. On April 30, 1982, the CIT filed a memorandum and order af- 
firming the August 13, 1980, Early Determination of Antidumping 
Duties in all respects. The instant appeal by Smith-Corona is from 
that judgment. 


Il 


The Tariff Act of 1930, as amended by the Trade Agreements Act 
of 1979,° establishes an intricate framework for the imposition of 
antidumping duties in appropriate circumstances. The number of 
factors involved, complicated by the difficulty in quantification of 
these factors and the foreign policy repercussions of a dumping de- 
termination, makes the enforcement of the antidumping law a dif- 
ficult and supremely delicate endeavor. The Secretary of Com- 
merce (Secretary) has been entrusted with responsibility for imple- 


! Brother Indus., Ltd. v. United States, 540 F. Supp. 1341 (CIT 1982). 

2 Smith-Corona Group, Consumer Prods. Div., SCM Corp. v. United States, 1 CIT 89, 507 F. Supp. 1015 (CIT 1980). 
1980). 

3 Early Determination of Antidumping Duties, 45 Fed. Reg. 53,853 (1980). On January 4, 1980, the Treasury 
Department published its tentative detemination that certain portable electric typewriters from Japan were 
being sold in the United States at less than fair value. Withholding of Appraisement, 45 Fed. Reg. 1,220 (1980). 
The International Trade Administration, U.S. Department of Commerce (ITA), on May 9, 1980, published an 
“Antidumping Duty Order.” 45 Fed. Reg. 30, 618 (1980). Pursuant to that order, Brother and Silver were re- 
quired to deposit estimated antidumping duties, pending liquidation of entries. 

+The dumping margins were reduced from 48.70% ad valorem for Brother and 36.53% ad valorem for Silver 
to 5.31% ad valorem and 14.91% ad valorem, respectively. 

519 U.S.C. §§ 1673 et seg. (Supp. V 1981) 
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menting the antidumping law.® The Secretary has broad discretion 
in executing the law. While the law does not expressly limit the 
exercise of that discretion with precise standards or guidelines, 
some general standards are apparent and these must be followed. 
The Secretary cannot, under the mantle of discretion, violate these 
standards or interpret them out of existence. 

The Antidumping Act provides that if foreign merchandise is 
sold or is likely to be sold in the United States at less than its fair 
value to the material injury of a United States industry, then an 
additional antidumping duty shall be imposed.? The amount of the 
duty shall equal the amount by which the foreign market value ex- 
ceeds the United States price for the merchandise. 

Foreign market value and United States price represent prices in 
different markets affected by a variety of differences in the chain 
of commerce by which the merchandise reached the export or do- 
mestic market. Both values are subject to adjustment in an at- 
tempt to reconstruct the price at a specific, ‘““common’’ point in the 
chain of commerce, so that the value can be fairly compared on an 
equivalent basis. While the statute does not specify where in the 
chain of commerce price is constructed, the specific statutory ad- 
justments appear to indicate an “f.o.b. foreign port” price. 

United States price, as defined in section 1677a,® is computed by 
one of two methods: purchase price or exporter’s sales price. The 
antidumping law attempts to construct value on the basis of arm’s 
length transactions. The arm’s length sale takes place at different 
points in the chain of commerce depending on whether the goods 
traveled through a related importer or through an independent, 


® The Secretary of the Treasury was originally named as administering authority of the antidumping law. 19 
U.S.C. § 1677(1) (Supp. V 1981). As noted by the CIT below, 540 F. Supp. at 1347 n.4, almost all of Treasurys 
responsibilities were transferred to the Department of Commerce on Jaunary 2, 1980, pursuant to Reorganizal- 
tion Plan No. 3 of 1979, 44 Fed. Reg. 69,273 (1979). This appeal arose out of the Early Determination of Anti- 
dumping Duties by Commerce. See supra note 3 

719 U.S.C. § 1673 (Supp. V 1981) provides 

“§ 1673. Imposition of antidumping duties. 

“If- 

“(1) the administering authority determines that a class or kind of foreign merchandise is being, or is likely to 
be, sold in the United States at less than its fair value, and 

“(2) the Commission determines that— 

“(A) an industry in the United States— 
“(i) is materially injured, or 
(ii) is threatened with material injury, or 
“(B) the establishment of an industry in the United States is materially retarded, 
by reason of imports of that merchandise, 
then there shall be imposed upon such merchandise an antidumping duty, in addition to any other duty im- 
posed, in an amount equal to the amount by which the foreign market value exceeds the United States price for 
the merchandise 

§§19 U.S.C. § 1677a provides 

“(a) United States price 

“For purposes of this subtitle, the term ‘United States price’ means the purchase price, or the exporter’s sales 
price, of the merchandise, whichever is appropriate 

“(b) Purchase price 

“For purposes of this section, the term ‘purchase price’ means the price at which merchandise is purchased, or 
agreed to be purchased, prior to the date of importation, from the manufacturer or producer of the merchandise 
for exportation to the United States. Appropriate adjustments for costs and expenses under subsection (d) of this 
section shall be made if they are not reflected in the price paid by the person by whom, or for whose account, 
the merchandise is imported 

“(c) Exporter’s sales price 

“For purposes of this section, the term ‘exporter’s sales price’ means the price at which merchandise is sold or 
agreed to be sold in the United States, before or after the time of importation, by or for the account of the 
exporter, as adjusted under subsections (d) and (e) of this section.” 
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unrelated importer. Thus, different methods of computation of 
United States price are required depending on the relationship of 
the importer to the foreign producer. 

Where the importer is an unrelated, independent party, purchase 
price is used. Purchase price is the actual or agreed-to price be- 
tween the foreign producer and the independent importer, prior to 
the time of importation. Where the importer is related, an arm’s 
length transaction does not occur until the goods are resold to a 
retailer or to the public. In that case, ‘“exporter’s sales price” is 
used. Exporter’s sales price is the price at which the goods are 
eventually transferred in an arm’s length transaction, whether 
from the importer to an independent retailer or directly to the 
public. 

Both purchase price and exporter’s sales price are subject to ad- 
justment in order to derive a “fair” United States price for com- 
parison with foreign market value. The adjustments provided in 
section 1677a(d) are applicable to both purchase price and export- 
er’s sales price. The additional adjustments provided in section 
1677a(e) are applicable only to exporter’s sales price.°® 

On the other side of the scale, foreign market value is also com- 
puted on the basis of arm’s length transactions by one of three 
methods: '° (1) home market sales; (2) third country sales; or (3) con- 
structed value. The home market sales method is preferred. In the 
absence of such home market sales, the statute provides that either 
third country sales or constructed value may be used. Foreign 
market value, computed on the basis of home market sales or third 


°19 U.S.C. § 1677a(eX2) provides: 

“(e) Additional adjustments to exporter’s sales price 

“For purposes of this section, the exporter’s sales price shall also be adjusted by being reduced by the amount, 
if any, of— 


* * * * . * 
“(2) expenses generally incurred by or for the account of the exporter in the L Inited States in selling identi- 
cal or substantially identical merchandise, * * *{.)” (Emphasis supplied.) 
1°19 U.S.C. § 1677b provides: 
“§ 1677b. Foreign market value. 
“(a) Determination; fictitious market; sales agencies 


* . * * . * . 


“(1) In general 
“The foreign market value of imported merchandise shall be the price, at the time of exportation of such 
merchandise to the United States— 

“(A) at which such or similar merchandise is sold or, in the absence of sales, offered for sale in the princi- 
pal markets of the country from which exported, in the usual wholesale quantities and in the ordinary 
course of trade for home consumption, or 

“(B) if not so sold or offered for sale for home consumption, or if the administering authority determines 
that the quantity sold for home consumption is so small in relation to the quantity sold for exportation to 
countries other than the United States as to form an inadequate basis for comparison, then the price at 
which so sold or offered for sale for exportation to countries other than the United States, 


* . * * . . . 


“(2) Use of constructed value 
“If the administering authority determines that the foreign market value of imported merchandise cannot be 
determined under paragraph (1A), then, notwithstanding paragraph (1B), the foreign market value of the 
merchandise may be the constructed value of that merchandise, as determined under subsection (e) of this sec- 
tion 
* * * * . . . 
“(e) Constructed value 
“(1) Determi:.ation 
“For the purposes of this subtitle, the constructed value of imported merchandise shall be the sum of— 
“(A) the cost of materials * * * and of fabrication * * 
“(B) an amount for general expenses and profit * * *; ; and 
“(C) the cost of * * * placing the merchandise under consideration in condition, packed ready for ship- 
ment to the United States. 
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country sales, is subject to adjustment as provided in section 
1677(a)(4) to generate an f.o.b. foreign port value." 

Thus, the ITA, using either purchase price or exporter’s sales 
price, computes and adjusts the United States price of the mer- 
chandise. Additionally, the ITA, on the basis of either home 
market sales, or third country sales, or constructed value, computes 
and adjusts the foreign market value of the merchandise. These 
values, which should be on an equivalent basis after adjustment, 
are then compared and the amount by which foreign market value 
exceeds United States price is imposed as an additional antidump- 
ing duty. 


B 


The ITA determined that the United States prices of portable 
electric typewriters from Japan, produced by Brother and Silver, 
are less than the foreign market values of such or similar typewrit- 
ers. United States price was based on purchase price or exporter’s 
sale price, as appropriate for any particular sale. Foreign market 
value was computed on the basis of home market sales by Brother 
and Silver of similar models for all of the entries subject to the an- 
tidumping duty. Brother and Silver received the benefit of a pano- 
ply of adjustments to foreign market value,!? several of which are 
challenged by Smith-Corona. 


Ill 


All of the adjustments challenged by Smith-Corona are adjust- 
ments to foreign market value. Specifically, Smith-Corona attacks 
the validity of two regulations under which several of the adjust- 
ments were made as well as the amounts of three of the specific 
adjustments granted to Brother and Silver. 


19 U.S.C. § 1677b(a\4) provides, in pertinent part: 

“(4) Other adjustments 

“In determining foreign market value, if it is established to the satisfaction of the administering authority 
that the amount of any difference between the United States price and the foreign market value (or that the 
fact that the United States price is the same as the foreign market value) is wholly or partly due to— 

* * * * . * * 
“(B) other differences in circumstances of sale;* * * 
* . * . * . . 
then due allowance shall be made therefor.’’ (Emphasis supplied.) 

12 Home market sales were used to compute foreign market value for both Japanese producers. In the case of 
Silver, with respect to sales for which United States price was computed on the basis of purchase price, adjust- 
ments to foreign market value were made for differences in inland freight, packing costs, physical characteris- 
tics of the merchandise and cost of production. With respect to sales for which United States price was based on 
exporter’s sales price, foreign market value was adjusted for differences in inland freight, in the circumstances 
of sale (advertising, warranty and after sales service, packing costs, and after sales rebates), in commission ex- 
penses, in the physical characteristics of the goods, and for the exporter’s sales price offset (selling expenses in 
home market up to amount of selling expenses in United States market). In the case of Brother, with respect to 
sales for which United States price was computed on the basis of purchase price, adjustments to foreign market 
value were made for differences in inland freight, in the circumstances of sale (advertising and selling expenses, 
warranty, rebates, packing costs, and certain direct advertising expenses), and in the physical characteristics of 
the merchandise. With respect to comparisons based on exporter’s sales price, foreign market value was adjusted 
for differences in inland freight, in the circumstances of sale (after sales rebates, advertising expenses, packing 
and warranty expenses), in commissions, in the physical characteristics of the merchandise, and for the export- 
er's sales price offset, 45 Fed. Reg. 53,853 (1980). 
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In 1980, Commerce promulgated the antidumping duty regula- 
tions 1° at issue in this appeal. In order to facilitate adjustments 
for “other differences in circumstances of sale,” under section 1677 
(a)(4\(B), Commerce promulgated 19 C.F.R. § 353.15. That regulation 
sets out specific classes of adjustments 1* and provides criteria for 
determining the amount of allowances under section 1677b- 
(a)(4\(B). 19 C.F.R. § 353.15(d) (1980) provides: 


In determining the amount of the reasonable allowances for 
any differences in circumstances of sale, the Secretary will be 
guided primarily by the cost of such differences to the seller, 
but, where appropriate, he may also consider the effect of such 
differences upon the market value of the merchandise. 


Smith-Corona attacks 19 C.F.R. § 353.15(d) on the ground that the 
regulation establishes a preference for cost that is inconsistent with 
the express requirement of section 1977b (a)(4) that differences in 
price or value must be due to differences in circumstances of sale.15 

The regulation also provides a special adjustment not provided in 
the statute, the so-called “special rule’—the exporter’s sales price 


offset: 1® 


(c) Special rule. Notwithstanding the criteria for adjustments 
for differences in circumstances of sale set forth in paragraphs 
(a) and (b) of this section, * * * [iJn making comparisons using 
exporter’s sales price, reasonable allowance will be made for 
all actual selling expenses incurred in the home market up to 
the amount of the selling expenses incurred in the United 
States market. 


Smith-Corona challenges the exporter’s sales price offset as being 
wholly inconsistent with the adjustments provided in the statute. 
Smith-Corona argues that the exporter’s sales price offset is invalid 
because it contravenes certain adjustments to exporter’s sales price 
provided in section 1677 (e)(2). 

The remaining three challenges are to the amounts of three spe- 
cific adjustments. With respect to these three specific adjustments 
to foreign market value, two were based on section 1677(b) (4) pro- 
viding adjustments for differences in the circumstances of sale. The 
third challenge is to the amount of adjustments to foreign market 
value under 19 C.F.R. § 353.16 (1980) for differences in the physical 
characteristics of the merchandise. Smith-Corona does not attack 
the validity of either section 1677b(a)(4) or 19 C.F.R. § 353.16 but, 
rather, it attacks the amount of each adjustment. Brother, Silver, 
and the United States all support the correctness of the amounts of 


13-19 C.F.R. §§ 353.13-.23 (1980). 

1419 C.F.R. §§ 353.15(a), (b) (1980). Among those adjustments are advertising and selling expenses. 
15 See supra note 11. 

16 19 C.F.R. § 353.15(c) (1980). 
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these three specific adjustments as well as the validity of 19 C.F.R. 
§§ 353.15, (c) and (d).!7 

Thus, to summarize, the issues presented in this appeal are 

(1) Whether 19 C.F.R. § 353.15(d), which allows the administering 
authority to compute allowances for differences in the circum- 
stances of sale on the basis of cost, is valid (part IV.A of this opin- 
ion); 

(2) Whether 19 C.F.R. § 353.15(c), the exporter’s sales price offset, 
is valid (part IV.B of this opinion); 

(3) Whether it was error to adjust foreign market value for after 
sale rebates as differences in the circumstances of sale (part V.A of 
this opinion); 

(4) Whether it was error to adjust foreign market value for ad- 
vertising expenses as differences in the circumstances of sale (part 
V.B of this opinion); and 

(5) Whether it was error to adjust foreign market value for acces- 
sories and printed materials as differences in the physical charac- 
teristics of the merchandise (part V.C of this opinion). 


IV 


With respect to the validity of the challenged regulations, the 
relevant inquiries are whether the regulations are a proper exer- 
cies of the Secretary’s authority and are reasonable.!* In determin- 


ing the reasonableness of the regulations, we are guided by the 
normal aids of statutory construction: statutory language; legisla- 
tive history; and legislative purpose. 


A 


In making adjustments to foreign market value for differences in 
circumstances of sale, 19 C.F.R. § 353.15(d) provides that the Secre- 
tary shall be guided primarily by the cost of such differences. 
Smith-Corona argues that reliance on cost, without any evidence of 
the effect of cost on price, violates the statute’s explicit require- 
ment that price or value differences be caused by differences in the 
circumstances of sale. The CIT, in a thoughtful and comprehensive 
opinion, held the regulation valid. In doing so, Judge Newman, 
writing for the court, relied on the Secretary’s wide discretion 
under section 1677b(a)(4), the economic logic of the assumption that 
cost is related to price, and the long-standing administrative prac- 
tice of using cost. 

The express language of section 1677b(a\(4) provides that allow- 
ances will be made if it is established to the satisfaction of the Sec- 
retary that the amount of any difference between the United States 


17 The court is assisted, in its consideration of this appeal, by several amici curiae who have also submitted 
briefs: (1) Zenith Radio Corp.; and (2) several Japanese manufacturers and importers (Matsushita, Victor, 
USJVC, Sanyo, Hitachi, Toshiba, Sharp, Mitsubishi, and General). Zenith has adopted a position that substan- 
tially supports that taken by the domestic manufacturer, Smith-Corona. Similarly, the Japanese amici curiae 
substantially support the position taken by Brother, Silver, and the United States. 

18 See 5 U.S.C. § 706 (1976); Zenith Radio Corp. v. United States, 437 U.S. 443, 451 (1978). 
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price and the foreign market value of the merchandise is wholly or 
partly due to differences in circumstances of sale.!9 The statute 
does not expressly limit the exercise of the Secretary’s authority to 
determine adjustments, nor does it include precise standards or 
guidelines to govern the exercise of that authority. Additionally, 
the statute does not define the term “circumstances of sale’ nor 
does it prescribe any method for determining allowances. Congress 
has deferred to the Secretary’s expertise in this matter. 

The language of the statute, as Smith-Corona and Zenith correct- 
ly point out, specifies that adjustments are to be made on the basis 
of differences in price or value. This approach is followed consist- 
ently throughout the antidumping law. Cost is generally relied 
upon only when value cannot readily be determined from price. 

Antidumping duties are imposed on the basis of differences in 
value, not differences in cost. The importation of foreign merchan- 
dise can occur at a price greater than cost, yet still generate liabili- 
ty for an antidumping duty. The language of the statute would 
impose a duty on a foreign producer who “eats” either costs or 
profits in the American market relative to the home market. Thus, 
cost criteria alone will not redress the full margin of dumping to 
which Congress sought to attach an antidumping duty. Value must 
be considered under the statute. 

Yet, the statute does not explicitly forbid reliance on cost. It even 
encourages the use of cost to fix foreign market value in some lim- 
ited circumstances.2° Additionally, the statute does vest broad dis- 
cretion in the Secretary. Absent a specific provision forbidding cost- 
based adjustments, we cannot say that the express language of the 
statute clearly invalidates the challenged regulation, though it does 
cast shadows upon it. 

The legislative history of the Trade Agreements Act of 1979, un- 
fortunately, nowhere expressly addresses the use of cost to estab- 
lish adjustments for differences in circumstances of sale.2! The leg- 
islative history does, however, reflect general theoretical conflicts 
in legislative purpose. 

Congress sought to afford the domestic manufacturer strong pro- 
tection against dumping, seeming to indicate that the Secretary 
should err in favor of protectionism. The legislative history reflects 
a long felt and understandable congressional distruct of cost as a 
basis for the computation of dumping margins. Dumping is a prime 
example of unfair competition in which a foreign manufacturer ig- 
nores the normal market relationships of cost to price. Hence, cost 


19 See supra note 11. 

2° Constructed value is one such cost-based criterion. 19 U.S.C. § 1677b(aX2). The Government seems to rely on 
this provision as legislative endorsement of the use of cost. We do not believe that it is. Constructed value is 
merely an attempt to reconstruct foreign market value by any suitable means from the available reliable evi- 
dence, not a blanket endorsement of the use of cost. Under § 1677b, although constructed value may be used 
without regard to the availability of a third country sales price, home market sales are clearly the preferred 
basis 

21S. Rep. No. 249, 96th Cong., lst Sess. 1, reprinted in 1979 U.S. CODE CONG. & AD. NEWS 381; H.R. Rep. 
No. 317, 96th Cong., Ist Sess. 1. 
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is subject to manipulation and Congress has recognized its inherent 
unreliability. The legislative reports on the act also reflect a gener- 
al dissatisfaction with administration of the prior antidumping law. 

On the other hand, the Secretary is directed to make a fair and 
equaitable valuation, which may reduce the antidumping margin 
as a result of downward adjustments to foreign market value. The 
1979 act also shortened the time limits governing dumping deter- 
minations, mandating greater speed and, consequently, the necessi- 
ty for using readily available, reliable information in the computa- 
tion of duties. 

No clear legislative intent or purpose emerges from the legisla- 
tive history with respect to the use of cost. Thus, legislative history 
and purpose offer little aid in resolving this issue. 

Some degree of deference is due the interpretation of the expert 
authority charged with the enforcement of the satute. The CIT felt 
that deference shouid be heightened by the Secretary’s long-stand- 
ing interpretation of the statute and by legislative acquiescence in 
that interpretation. We are not convinced, however, that the 
degree of deference accorded the Secretary’s interpretation by the 
CIT was proper. 

The Senate report expressly provides that Congress did not 
intend to express either approval or disapproval of the current reg- 
ulations or administrative practice.22 Thus, in terms of acquies- 
cence, the most that can be said is that the Secretary’s interpreta- 
tion is cloaked with the diaphanous veil of a legislative “no com- 
ment.” 

Similarly weak is the argument that the regulation is long stand- 
ing. The regulation was published in 1976,23 and thus was hardly 
contemporaneous with the 1979 enactment of the implementing 
legislation, section 1677b(a)(4), 3 years later.2+ The regulation prior 
to 1976 did not articulate a preference for cost. It differs from the 
regulation in effect after 1976 in precisely the area which is in dis- 
pute.?° 

This issue distills to the question whether a “causal link’? must 
be established between the differences in circumstances of sale and 
the differential between United States price and foreign market 
value. The implicit assumption of 19 C.F.R. § 353.15(d) is that such 
differences very likely exist where there exist differences in cost. 


22S. Rep. No. 249, 96th Cong., Ist Sess. 96, reprinted in 1979 U.S. Cope Conc. & Ap. News 381, 482 

23 The regulation was originally promulgated at 41 Fed. Reg. 26,204 (1976) and was codified at 19 C.F.R 
§ 153.10 (1976). 

24 Cf. Zenith Radio Corp., 437 U.S. at 451 (an administrative practice has peculiar weight when it involves a 
contemporaneous construction of a statute by an agency with responsibility for implementing the statute—defer- 
ence given 80-year-old interpretation first promulgated within 1 year of passage of the countervailing duty stat- 
ute). 

25 Prior to 1976, the regulation was based primarily on value (in accordance with the statutory preference for 
value), cost being relied on only where appropriate—a transposition of those terms in the present form of the 
regulation: 

“(c) Relation to market value. In determining the amount of the reasonable allowances for any differences in 
circumstances of sale, the Secretary will be guided primarily by the effect of such differences upon the market 
value of the merchandise but, where appropriate, may also consider the cost of such differences to the seller, as 
contributing to an estimate of market value.” (Emphasis supplied.) 19 C.F.R. § 153.8(c) (1972). 

See 540 F. Supp. at 1351. 
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Judge Newman’s well-reasoned opinion handles the “causal link” 
issue well. With the exception of his carrying back the date of the 
administrative practice reflected in the regulations we agree with 
his handling of this and all of the issues in this appeal. 

Although the statutory language places primary reliance on the 
use of value and price, it gives the Secretary broad discretion in 
making adjustments. We conclude that the Secretary did not abuse 
that discretion by relying on the use of cost to make circumstances 
of sales adjustments.?° The statute’s primary reliance on value is 
not carried forward by language that would explicitly limit the dis- 
cretion expressly granted the Secretary or would countermand the 
manner in which that discretion has been exercised in 19 C.F.R. 
§ 353.15(d). The Secretary may not, however, rely on cost to the ex- 
clusion of its effect on value. The regulation does not prohibit reli- 
ance on value, but merely expresses a preference for cost; value 
may be considered, where appropriate. The Secretary must com- 
plete the determination within rigid time limits. The use of cost 
data may be the only reliable indicia of value.27 We hold, there- 
fore, that 19 C.F.R. § 353.15(d) is a proper exercise of the Secre- 
tary’s authority and is reasonable. Thus, 19 C.F.R. § 353.15(d), inso- 
far as it is challenged here, is valid. 

The exporter’s sales price offset 2* is supported by the Govern- 
ment as a means to redress a perceived unfairness in the computa- 
tion of foreign market value under the statute. Section 1677a(e)(2) 
provides for certain adjustments to exporter’s sales price (United 
States price), which adjustments increase the dumping margin. The 
challenged offset allows adjustments to foreign market value, 
which offset reduces the margin. Smith-Corona argues that the 
offset thus renders section 1677a(e)(2) void ‘and is, therefore, inval- 
id. 

The statute provides for the adjustment of United States price 
for certain specified ‘direct costs.’ 29 Section 1677a(e), however, 
provides for the adjustment of only exporter’s sales price for cer- 
tain “indirect costs’’—selling expenses.*° Commerce perceived that 


26 We do not hold that the Secretary may blindly rely on cost to the exclusion of its effect on value. Such 
would clearly violate the statute’s primary reliance on value in the computation of antidumping duties, as well 
as its requirement of a direct relationship. We hold only that, absent evidence that costs do not reflect value, 
the Secretary may reasonably conclude that cost and value are directly related. Smith-Corona also argues that 
this would upset the burden of proof on the importer to establish entitlement to adjustments. We cannot agree. 
The use of cost criteria to satisfy the quantum of evidence required to establish entitlement is reasonable. What- 
ever the quantum of evidence that would “satisfy” the Secretary, once that evidence is adduced, the “burden” 
will be “shifted” in every case. Smith-Corona’s remedy lies with Congress. Congress can provide more specific 
guidelines to govern the exercise of the Secretary's discretion; this court cannot. 

27 The ready availability of cost data that can be employed without extensive complex econometric, analysis 
supports the reasonableness of the Secretary’s decision to rely on cost. Cost may be the only practical way to 
administer the statute. 

28 19 C.F.R. § 353.15(c). 

29 19 U.S.C. § 1677a(d). 

39 19 U.S.C. § 1677a(e) provides, in pertinent part: 

“(e) Additional adjustments to exporter’s sales price. 

“For purposes of this section, the exporter’s sales price shall also be adjusted by being reduced by the amount, 
if any, of— 

* * * * * * * 

“(2) expenses generally incurred by or for the account of the exporter in the United States in selling identical or 

substantially identical merchandise, * * * [.|’ (Emphasis supplied.) 
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the United States price based on exporter’s sales price was distort- 
ed by the adjustment for indirect costs and, accordingly, promulgat- 
ed 19 C.F.R. § 353.15(c) to afford a similar adjustment to foreign 
market value.*! Smith-Corona contends that the offset establishes 
two different fair value comparisons as a function of the basis for 
the computation of United States price. This allegedly contravenes 
the use of only one fair value by the statute. Arguably, regardless 
of the basis of United States price, purchase price or exporter’s 
sales price, the same antidumping margin should result. Smith- 
Corona also argues that the statute establishes the fair value com- 
parison on an “f.o.b. foreign port” price basis, and since the offset 
perturbs this result, the offset is invalid. 

The statute does refer repeatedly to foreign market value, as if 
there were only one foreign market value under consideration. Yet, 
the statute does not expressly foreclose the use of two different 
United States price-foreign market value comparisons. Given the 
two methods of computation of United States price, it is apparent 
that the final United States price may be affected by the basis for 
the computation. United States price computed on the basis of ex- 
porter’s sales price may result in an f.o.b. foreign port price less 
specified selling expenses. Computed on the basis of purchase price, 
United States price will generally be an f.o.b. foreign port price, in- 
cluding selling expenses. Given the differences in adjustments, it is 
apparent that the statute does not compel United States price to be 
the same irrespective of the method of computation. 

In view of the statutory requirement of a direct relationship be- 
tween circumstances of sale and the relevant transaction, the stat- 
utory deduction of selling expense from exporter’s sales price, sec- 
tion 1677a(e), is somewhat anomalous. The absense of any such 
statutory adjustment to foreign market value, however, is entirely 
consistent with the statute’s reliance in “direct costs.” Thus, the 
challenged offset is inconsistent with the general requirement of a 
direct relation. It shares that inconsistency, however, with the stat- 
utory adjustment that it counteracts. 

One of the goals of the statute is to guarantee that the adminis- 
tering authority makes the fair value comparison on a fair basis— 
comparing apples with apples. The offset appears to generate two 
fair value comparisons, apples with apples (purchase price) and or- 
anges with oranges (exporter’s sales price). The difference between 
United States price generated from purchase price and from ex- 
porter’s sales price was created by the statute. Were it not for the 
exporter’s sales price offset, comparisons based on purchase price 
would be fair, yet comparisons based on exporter’s sales price 
would be skewed in favor of a higher dumping margin. We do not 


3119 C.F.R. § 353.15(c) (1980) provides:. 

‘“c) Special rule. Notwithstanding the criteria for adjustments for differences in circumstances of sale set forth 
in paragraphs (a) and (b) of this section, * * * [iJn making comparisons using exporter’s sales price, reasonable 
allowance will be made for all actuai selling expenses incurred in the home market up to the amount of the 
selling expenses incurred in the United States market.” (Emphasis supplied.) 


410-726 0 - 83 - 4 
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believe that the statute requires the Secretary to compare both 
apples and oranges with only apples. Rather, it expressly requires 
a fair comparison. The offset is an attempt to achieve such a com- 
parison. 

As was the case with subsection (d), the legislative history and 
the legislative purpose are ambiguous on this question. The offset 
issue was not addressed substantively in the Trade Agreements Act 
of 1979. The legislative history does contain general statements to 
the effect that the Secretary should be both firm and fair. Yet, 
these generalities are not helpful in determining the validity of the 
offset. 

The Secretary’s interpretation is entitled to consideration, but 
here again, we cannot agree with the CIT that the Secretary’s in- 
terpretation is entitled to heightened deference by virtue of either 
the long-standing application of that regulation or legislative acqui- 
escence. The offset was originally published in 1976.32 It was criti- 
cized by congressional committees and internally in the Commerce 
Department as being inconsistent with the statute’s insistence on a 
direct relationship to the sales under consideration. Although Con- 
gress made no move against the offset, neither did it endorse it in 
the Trade Agreements Act of 1979. 

The statutory language, therefore, is the only compelling evi- 
dence of record regarding the validity of the offset. Although the 
statute expressly requires a direct relationship between the differ- 
ences in circumstances of sale and adjustments to foreign market 
value, we cannot conclude that the administering authority acted 
either beyond its authority or unreasonably in promulgating the 
offset. The offset does permit negation of one specific statutory ad- 
justment of exporter’s sales price, but does so to achieve a broader 
statutory purpose otherwise frustrated because of the alternative 
statutory methods of computing United States price. 

The main problem with the offset is that it is not based on direct- 
ly related costs, nor is it based on differences in the circumstances 
of sale but, rather, on similarities. Yet, these limitations are tem- 
pered by the very structure of the fair value computation under 
the statute. If the statute is skewed by the offset it is because the 
Secretary, inconstructing a fair comparison, has erected the offset 
on a foundation that was already slightly askew. In view of the dis- 
cretion accorded the Secretary under the statute to make adjust- 
ments to foreign market value, we conclude that the exporter’s 
sales price offset, 19 C.F.R. § 353.15(c) is a proper and reasonable 
exercise of the Secretary’s authority to administer the statute 
fairly. Thus, insofar as it is challenged here, 19 C.F.R. § 353.15(c) is 
valid. 


32 The offset was originally published at 41 Fed. Reg. 26,204 (1976) and was codified at 19 C.F.R. § 153.10-(b) 
(1976). 
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V 


In terms of the amounts of the specific adjustments for differ- 
ences in circumstances of sales and in the physical characteristics 
of the merchandise, the question is whether the adjustments were 
made in accordance with the statute and implementing regulations 
and whether the adjustments are supported by substantial evi- 
dence.* 

The ITA made adjustments, for after-sale rebates, to the foreign 
market value of portable electric typewriters imported into the 
United States by both Brother and Silver. Rebates were given on 
specific models as well as on totall sales. Smith-Corona challenges 
only those adjustments for rebates based on total sales—for which 
some apportionment computation was required. 

Silver granted volume rebates to Japanese customers for pur- 
chases of targeted quantities of certain Silver typewriters. Com- 
merce computed the adjustments on the basis of expense to Silver. 
Silver granted rebates on sales of portable electric typewriters and 
other merchandise, necessitating apportionment of the rebate ex- 
pense. Commerce initially computed the ratio of the total sales 
amount of portable electric typewriters to the total sales amount of 
all merchandise subject to the rebate program. This ratio, multi- 
plied by the total amount of rabate paid, yields the total amount of 
rebate paid for portable electric typewriter sales. Commerce then 
computed the ratio of the sales amount of each model of portable 
electric typewriter to the total sales of all portable electric type- 
writers and multiplied this figure by the total amount of rebate 
paid for portable electric typewriters to yield the yen amount of 
rebate paid for each model of portable electric typewriter. That 
figure, divided by the quantity of each model sold, yields the rebate 
amount per unit allowed as an adjustment to foreign market value. 

Two of Brother’s rebate programs are challenged: periodic and 
monthly. With respect to a portion of the recipients of the monthly 
rebate, the rebate was a fixed amount per unit, determined on the 
basis of the total number of all typewriters purchased. The remain- 
ing monthly rebates, based on a percentage of the total volume of 
portable electric typewriter sales, were computed by apportioning 
the expense among the various models sold and dividing by the 
quantity of each model sold to yield a per unit amount. With re- 
spect to periodic rebates, the total fixed yen amount of the rebate 
was divided by the total number of typewriters sold subject to the 
rebate to yield a per unit amount. Thus, the rebates were calculat- 
ed directly from actual sales figures and from the total amount of 
rebate paid. 

Smith-Corona challenges these specific rebates as not directly re- 
lated to the sales under consideration because they were based on 
total sales. Allegedly, the rebates are not identified with specific 


335 U.S.C. § 706. 
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sales and are not properly quantifiable and, therefore, not properly 
subject to adjustment. 

The statute requires that the adjustment be for differences in cir- 
cumstances of sales. Brother and Silver both offer the rebate in 
Japan and not in America. Thus, the rebates constitute differences 
that may be adjustable. The rebates based on total sales were ap- 
portioned, as described above, in an attempt to correlate the re- 
bates with the appropriate sales of portable electric typewriters 
within the pool of merchandise upon which the rebates were based. 
Relying on F. W. Myers & Co. v. United States,*+ Smith-Corona al- 
leges that this apportionment is not adequate to establish a direct 
relationship to the sales under consideration. 

In Myers, the Customs Court held that differences in circum- 
stances of sale must have a reasonably direct relationship to the 
sales under consideration,*® and that value determinations must be 
based on proof of actual costs not on estimates, approximations, or 
averages.°® While Myers is not controlling here, we note that the 
adjustments nonetheless satisfy both criteria. 

The rebates were actually paid on the sales under consideration. 
The effective cost to the manufacturer of the specific transactions 
subject to the rebates was increased by the amount of the rebates. 
More importantly, the apportionment of rebate cost was made on 
the basis of actual cost and sales figures. Despite the necessity of 
apportionment calculations to unravel the rebate transactions, the 
cost of the rebates can be directly correlated with specific merchan- 
dise using verified cost and sales information. While it would be 
simpler to make adjustments for a more direct rebate scheme, the 
necessity to undertake a straigthforward mathematical analysis on 
the basis of verified, actual cost and sales data does not deprive 
these rebates of their direct relationship to the sales under consid- 
eration. 

We conclude therefore that, in allowing these adjustments, the 
ITA acted within the framework of the statute and regulations and 
that the adjustments were based on substantial evidence. 


B 


Commerce also made certain adjustments to foreign market 
value, under 19 C.F.R. § 353.15(b), for certain “direct’’ advertising 
expenses incurred by Brother in the home market. The ITA al- 
lowed adjustments for 12 advertisements financed by Brother and 
aimed at the ultimate consumer. Some of these ads were for multi- 
ple products or involved a commemorative announcement. Com- 
merce considered the adjustments to be for direct advertising ex- 
penses that were attributable to a later sale by a purchaser. 


34 FW. Myers & Co. v. United States, 376 F. Supp. 860 (Cust. Ct. 1974). 
35 Td. at 872. 
36 Td. at 873. 
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Smith-Corona challenges the adjustment for multiple product ad- 
vertising and for institutional advertising as violative of the specif- 
ic limitations of 19 C.F.R. § 353.15(b).27 Smith-Corona argues that 
the challenged advertisements did not constitute the assumption by 
a seller of the purchaser’s costs and were not attributable to a later 
sale of the merchandise to a purchaser. Additionally, it is alleged 
that the lead time involved in supplying the demand generated by 
the ads negates the direct relationship of the advertisements to the 
relevant sales. 

Commerce allowed only a portion of the expense for the chal- 
lenged advertisements based on its apportionment of these ex- 
penses to sales of portable electric typewriters. While the chal- 
lenged ads were not exclusively directed to the relevant merchan- 
dise, a portion of each advertising effort was. In a purely meta- 
physical sense, Smith-Corona is correct in that the ad expense 
cannot be directly correlated with specific sales. Yet, the statute 
does not deal in imponderables. 

That portion of the advertising that featured portable electric 
typewriters was related to the expense of selling that merchandise. 
The presence of multiple products or institutional advertising in 
the same advertisement does not deprive the relevant portion of 
the advertisement of its direct relationship to the relevant sales. 

Commerce accepted the direct relationship of the advertising ex- 
penses to the relevant sales without requiring evidence of the lead 
time involved in placing orders to meet the additional demand gen- 
erated by the advertising. The statute establishes that the relation- 
ship between the difference in circumstances of sale and the partic- 
ular sale be established to the satisfaction of the Secretary. There 
is no evidence of record to refute the Secretary’s assumption. Thus, 
we cannot say that the Secretary abused his discretion in this 
regard. Nor can we say that the Secretary acted improperly in con- 
sidering that quantum of evidence to be adequate. In the absence of 
evidence to the contrary, the Secretary could reasonably conclude 
that the advertising expense was related to sales during the rele- 
vant period. Thus, we must uphold the Secretary. 

The ITA merely attempted to identify and isolate that portion of 
advertising expense that was properly adjustable. These direct ex- 
penses are differences in the circumstances of sale and, on the 
basis of the record before us, the direct relationship requirement of 
the statute and of the regulation has been satisfied.** The ITA ap- 
portioned the advertising expense on the basis of actual, verified 
cost data. We feel that this was entirely reasonable. We conclude, 


37 19 C.F_R § 353.15(b) (1980) provides, in pertinent part: 
“§ 353.15 Differences in circumstances of sale. 


“(b) Examples. Examples of differences in circumstances of sale for which reasonable allowances generally will 
be made are those involving * * * assumption by a seller of a purchaser's advertising or other selling costs.* * * 
Allowances generally will not be made for differences in advertising and other selling costs of a seller, unless 
such costs are attributable to a later sale of the merchandise by a purchaser.” (Emphasis supplied.) 

38 19 U.S.C. § 1677b(aX4\B); 19 C.F.R. § 353.15(a). 
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therefore, that the ITA acted within the framework of the statute 
and regulations and that the adjustments to foreign market value 
for Brother’s “direct” advertising expense were supported by sub- 
stantial evidence. 

The ITA also made adjustments to foreign market value for dif- 
ferences in the physical characteristics of the goods under 19 C.F.R 
353.16.39 Certain allowances were based on accessories and printed 
materials furnished with the merchandise by Brother. Portable 
electric typewriters sold in Japan were accompanied by spare type- 
writer ribbons and a pamphlet including a text on how to type. The 
merchandise sold for export to America consisted of the typewriter, 
without accessories, and with a pamphlet that did not include a 
typing instruction text 

Smith-Corona argues that the definition of the subject “merchan- 
dise’” should be limited to portable electric typewriters. Conse- 
quently, differences in accessories or the pamphlet would not con- 
stitute differences in the physical characteristics of the merchan- 
dise. 

The ITA has defined the term differently, however, and our in- 
quiry is at an end if that interpretation is reasonable. The statute 
attaches significance to differences in value. Accessories included 
in sales to one market could enhance the value of the merchandise 
in that market relative to the value in the market not provided 
with those accessories. There is no evidence of record tending to 
show that value was not enhanced. It is therefore, reasonable for 
the ITA to make adjustments on the basis of those features as 
physical characteristics of the merchandise. We hold that the ITA 
acted within the framework of the statute and regulations and that 
the allowances for differences in the physical characteristics of the 
merchandise on the basis of accessories provided with the principal 
goods were supported by substantial evidence. 


VI 


Our review of the statute reveals tremendous deference to the 
expertise of the Secretary of Commerce in administering the anti- 
dumping law. We find no specific limitation in the statute, nor do 
we find any evidence of record, that would compel reversal of the 
ITA’s determinations in this proceeding. Insofar as they are chal- 
lenged here, 19 C.F.R. §§ 353.15 (c) and (d) constitute a proper exer- 


3919 C.F.R. § 353.16 (1980) provides 

“§ 353.16 Differences in physical characteristics. 

“In comparing the United States price with the selling price in the home market, or for exportation to coun- 
tries other than the United States in the case of similar merchandise, due allownace shall be made for differ- 
ences in the physical characteristics of the merchandise in the markets being compared. In this regard, the Secre- 
tary will be guided primarily by the differences in cost of production, to the extent that it is established to his 
satisfaction that the amount of any price differential is wholly or partly due to such differences, but, when ap- 
propriate, the effect of such differences upon the market value of the merchandise may also be considered. In 
the case of merchandise which does not lend itself to comparison with other merchandise for the purpose of this 
section, any method reasonably calculated to reflect the impact on cost or value of any differences in the mer- 
chandise under consideration may be used. Differences in costs of producing merchandise with identical physical 
characteristics as end products will not be considered appropriate adjustments.” (Emphasis supplied.) 
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cise of the Secretary’s authority under the antidumping law and 
are reasonable. Additionally, in determining the amounts of the 
three specific adjustments challenged by Smith-Corona, the ITA 
acted within the framework of the statute and regulations. The 
amounts of these specific adjustments are supported by substantial 
evidence. Accordingly, we affirm the judgment of the U.S. Court of 
International Trade sustaining the August 13, 1980, Early Determi- 
nation of Antidumping Duties. 


AFFIRMED 


(Appeal No. 83-833) 


Daw INDusTRIES, INC., APPELLANT v. UNITED STATES, APPELLEE 
(Decided: August 9, 1983) 


Wesley K. Caine, of Washington, D.C., argued for appellant. With him on the brief 
was Donald L. E. Ritger. 

Barbara M. Epstein, of New York, New York, argued for appellee. With her on 
the brief were J. Paul McGrath, Assistant Attorney General David M. Cohen, Direc- 
tor and Joseph I. Liebman, Attorney in Charge, Trade Field Office. 


Before BALDWIN, MILLER, and SmitH, Circuit Judges. 

Situ, Circuit Judge. 

Appellant Daw Industries (Daw) appeals the decision of the Court 
of International Trade (C.I.T.)! which upheld the classification of 
the imported merchandise as women’s wearing apparel, items 
382.78 and 392.58, T.S.U.S.,2 instead of prosthetic articles, Item 
709.58, T.S.U.S. We reverse. 


I 


The imported merchandise consists of two items—a nylon sheath 
worn on the stump of an amputee’s residual limb and a wool 
“sock” that fits over the sheath—which are used to improve the fit 
between an amputee’s residual limb and the socket of an artificial 
limb. While it is possible to wear an artificial limb without the 
sheath and sock, the evidence is uncontroverted that their use has 
many beneficial effects for the wearer. In particular, the sheath 
and sock reduce skin diseases of the residual limb by permitting 
perspiration to evaporate from the residual limb even while placed 
in the socket of the artificial limb. Also, the sheath and sock cush- 
ion the torque and piston action caused by, for example, walking, 
which the residual limb is not naturally designed to withstand. 

Upon importation, the Customs Service classified the merchan- 
dise as other women’s, girls’, or infants’ wearing the apparel, Item 
382.78, T.S.U.S. (knit man-made fibers), for the sheaths, and Item 


' Daw Indus., Inc. v. United States, 561 F. Supp. 433 (C.1.T. 1983). 
2 Tariff Schedules of the United States, 19 U.S.C. § 1202 (1976) 





34 DECISIONS OF U.S. COURT OF APPEAL FOR THE FEDERAL CIRCUIT 


382.58, T.S.U.S. (wool), for the socks. Daw took the position that the 
sheaths and socks should both be classified under Item 1709.57, 
T.S.U.S., which reads: 


Orthopedic appliances, surgical belts, trusses, and similar ar- 
ticles; artificial limbs, eyes, teeth, and other prosthetic articles; 
splints and other fracture appliances: 


* * * * * * * 


Other * * * . [Emphasis supplied.] 


Specifically, Daw claims that the sheaths and socks are “other 
prosthetic articles’ either in the sense that they are themselves 
prostheses, that is, actual replacements for a body part, or, alterna- 
tively, that they are prosthetic articles, in that they are used in 
conjunction with and relate to prostheses. 

The C.I.T. upheld the Service’s classification. It held that the 
sheaths and socks are not prostheses; that as such they are not 
other prosthetic articles because that term only refers to other 
prostheses; and that they were correctly classified as women’s 
wearing apparel. We agree with the C.I.T. on the first point but re- 
verse on the last two. 


II 
A 


The first question we must address is whether the merchandise 
is a prosthesis, and our immediate task is to determine the mean- 
ing of prosthesis.* This is a question of law. We agree with the 
C.1.T. that a prosthesis is an artificial substitute that replaces a 
missing body part.* While obviously a prosthesis need not perform 
all of the functions of the original part—an artificial eye, for exam- 
ple, cannot see—the prosthesis must provide some of the functions 
of the natural member which would otherwise be entirely non- 
existent. In addition, a prosthesis will ordinarily resemble (albeit 
roughly) the natural part it replaces.® 

Daw argues that the sheath and sock combination replaces the 
skin and plantar surface (the sole) of the foot. The skin and the 
sheath both pass perspiration away from the body, which is neces- 
sary for maintaining body temperature. The sock, like the fleshy 
plantar surface of the foot, cushions the twisting and pounding 
caused by walking. 

Whether particular items fit the definition of prosthesis adopted 
above is a question of fact. Therefore, the trial court’s finding that 
the sheaths and socks are not prostheses will be reversed on appeal 


% The term “prosthesis” is not actually used in Item 709.57, T.S.U.S., but both parties and the C.1.T. agree that 
Item 709.57 includes at a minimum any prosthesis (except as elsewhere provided for). 

* Daw Indus., 561 F. Supp. at 439-40. See Dorland’s Illustrated Medical Dictionary (26th ed. 1981); id. (24th ed. 
1965); id. (22d ed. 1951); Taber’s Cyclopedic Medical Dictionary (11th ed. 1970). 

5 See United States Tariff Comm'n, Summaries of Trade and Tariff Information, Sched. 7, vol. 2, at 87 (1969). 
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only if that finding is clearly erroneous.® We find no clear error in 
the finding of the C.1.T. that, while they aid the body in these 
ways, the sheath and sock do not replace body parts. The trial 
court’s reasoning is extremely sketchy on this point, but that in 
itself is no basis for overturning the decision. The amputee’s body, 
without the sheath or sock, is capable of perspiring and of absorb- 
ing the mechanical pressures of using the artificial limb 7 and the 
merchandise only improves that pre-existing ability. The magnitude 
of the improvement does not alter the essential point that the mer- 
chandise improves rather than replaces. Upon review of the record, 
therefore, we affirm the finding that the sheath and sock are not 
prostheses. 


B 


The second question is whether, nevertheless, the items are other 
prosthetic articles. The trial court’s finding on this point—that the 
sheaths and socks are not other prosthetic articles—was based on 
its conclusion that the term “other prosthetic articles” only in- 
cludes other prostheses. The determination of the breadth of mean- 
ing is a conclusion of law and thus is not entitled to the deference 
we exercised above. 

We believe that “other prosthetic articles’ has a broader mean- 
ing than the C.I.T. gave it. Our lodestar is congressional intent and, 
in the absence of a specific definition, we begin with common 
meaning.® The standard dictionary meaning of “prosthetic”? com- 
prises, as one would expect of an adjective, more than prostheses 
themselves: it refers to (in this case) articles that relate to or per- 
tain to prostheses. While obviously we would not want to stretch 
that relationship too far, it includes at least items intimately or ex- 
clusively used, and intended to be used, with prostheses. 

It should be evident that such a definition encompasses these 
sheaths and socks. They are designed for use with prostheses; they 
are used specifically to overcome certain problems with prostheses; 
and they have, as far as the record shows, no other use. We also 
note that domestic manufacturers of sheaths and socks also refer to 
their merchandise as “prosthetic.” This is strongly indicative of the 
common usage. 

The C.I.T. based its contrary conclusion largely on the statement 
in the 1969 Summaries of Trade and Tariff Information that 
“{s]luch replacement parts usually resemble the real ones in appear- 
ance.” ° This was error. First, 1969 Summaries of practice under 
the Tariff Schedules enacted in 1962 are, as the CCPA has recog- 
nized, poor indications of the congressional intent in enacting the 


6 C. Itoh & Co. v. United States, 678 F.2d 218, 220 (CCPA 1982); see also Pullman-Standard v. Swint, 456 U.S. 
273, 287-88 (1982) (in Fed. R. Civ. P. 52(a), the “clearly erroneous” standard applies to all questions of fact). 


7 The plantar surface analogy is further weakened by the fact that the sheaths and socks are also used for 
artificial arms. 

8 United States v. Rembrandt Elecs., Inc., 542 F. 2d 1154, 1156 (CCPA 1976). 

® See supra note 5. 
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Schedules.!° Second, the quoted statement merely shows that pros- 
theses per se resemble natural parts. Neither it nor the entire pas- 
sage is inconsistent with the presence of a broad “basket” provision 
in Item 709.57. The contrary is the case: the Tariff Classification 
Study—which preceded enactment of the Tariff Schedules—de- 
scribes Item 709.57 as a general provision designed to simplify clas- 
sification of items previously scattered throughout the Tariff 
Schedules.!! We therefore cannot agree that the 1969 Summaries, 
even if they do suggest a limited meaning, conclude the issue of 
legislative intent. 

The Government’s agrument based on the Brussels Nomencla- 
ture of 1955 is likewise unconvincing. The Government argues that 
since the Brussels Nomenclature uses the expression ‘“* * * and 
other artificial parts of the body,!? that must be what “other pros- 
thetic devices” in the analogous T.S.U.S. provision means. This rea- 
soning assumes its conclusion that both terms mean the same 
thing. In fact, Congress used a term different from the Brussels No- 
menclature, and this virtually obviates the Brussels Nomencla- 
ture’s usefulness as legislative history on this issue.!* 

The congressional choice of words has a further and more signifi- 
cant consequence. With the example of the Brussels Nomenclature 
before it, Congress’ choice of the different term suggests an inten- 
tional difference in meaning. There is no reason to assume that 
Congress said “other prosthetic articles’ —which has a relatively 
broad common meaning—when it meant “other artificial body 
parts” or “other prostheses” both of which latter terms were equal- 
ly available for use in the Tariff Schedules. We conclude that 
“other prosthetic articles’ describes the subject sheaths and socks. 


C 


Our final task is to determine whether the original classification 
of the merchandise as wearing apparel was correct. 

The C.LT. and the parties concentrated their discussions of this 
issue on case law which maintains that some articles that are worn 
may nevertheless not be wearing apparel due to their special uses 
and characteristics.14 Admiral Craft Equipment developed the 
standard that items are not wearing apparel that go “far beyond 
that of general wearing apparel.’’15 While it is abundantly clear 
that the sheaths and socks are used exclusively with prostheses 
and that they are useless otherwise, it is not entirely clear that 


10 Volkswagen of America, Inc. v. United States, 340 F. Supp. 983, 989 (Cust. Ct. 1972), aff'd, 494 F. 2d 703, 704 
(CCPA 1974) (adopting Customs Court opinion). 

11 United States Tariff Comm’n, Tariff Classification Study, Sched. 7, at 147 (1960). 

12 Brussels Nomenclature, Heading 90.19 and Explanatory Notes (1955). 

13 See Schwarz v. United States, 417 F. 2d 1391, 1394 (CCPA 1969); M. H. Garvey Co. v. United States, 65 Cust. 
Ct. 434, 443-44, C.D. 4119 (1970). 

14 Admiral Craft Equip. Corp. v. United States, 82 Cust. Ct. 162, C.D. 4796 (1979) (lobster bibs are wearing 
apparel); Pompeo v. United States, 40 Cust. Ct. 362, C.D. 2006 (1958) (crash helmets not wearing apparel); Best 
v. United States, 1 Ct. Cust. App. 49, T.D. 31,009 (1910) (ear caps for prevention of abnormal ear growth not 
wearing apparel). 

18 Admiral Craft Equip., 82 Cust. Ct. at 163. 
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they provide significantly more, or essentially different, protection 
than analogous articles of clothing. Virtually all wearing apparel is 
to a degree (often a high degree) designed and worn to provide com- 
fort and protection, often for very specific situations. The sheaths 
and socks differ incrementally rather than in kind from other 
wearing apparel. While the increment may become so very large in 
some cases that the article is no longer wearing apparel, this is not 
such a case.!® In sum, were these the only relevant considerations 
the presumption of correctness of the Customs’ classification !7 
would probably require affirmance. 

However, that is not the case. Even if the merchandise can be 
described as wearing apparel, it can also be described as prosthetic 
articles. General Interpretive Headnote 10(c), T.S.U.S., commands 
that, of the two possibilities, the more specific must govern. Com- 
paring “provisions of coordinate or equal status,’’!* we find that 
the Service’s classification is under Schedule 3, Part 6, Subpart F, 
“Other women’s, girls’, or infants’ wearing apparel, not ornament- 
ed.’”’19 The coordinate provision of the classification urged by Daw 
is the heading in Schedule 7, Part 2, Subpart B, quoted at the 
outset, which includes “artificial limbs, eyes, teeth, and other pros- 
thetic articles.’”’ The latter provision is the more specific. The mer- 
chandise’s specificity of purpose and exclusivity of use, emphasized 
throughout, compel the conclusion that “other prosthetic articles” 
describes it far more specifically than does “wearing apparel.” We 
therefore hold that the imported merchandise was not properly 
classifiable as wearing apparel. 

In conclusion, we hold that the sheaths and socks are not pros- 
theses but that they are other prosthetic articles. Further, even if 
they are describable as wearing apparel they are relatively more 
specifically described, and are therefore classifiable as, other pros- 
thetic articles. The decision of the Court of International Trade is 
reversed. 


REVERSED 


16 An ice skater, for example, might wear a similar combination of thin nylon sock and thick woolen sock to 
improve fit, to protect the foot, and to keep perspiration away from the skin 

17 28 U.S.C. § 263%aX1) (Supp. V 1981); United States v. New York Merchandise Co., 435 F.2d 1315, 1318 (CCPA 
1970). 

18 General Interpretive Rule 10(cXii), T.S.U.S. 

19 Headnote 1 of Schedule 3, Part 6, Subpart F, describes Subpart F as “wearing apparel, not specifically pro- 
vided for, of textile materials.” 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 83-79) 


UNITED STATES STEEL CORPORATION, REPUBLIC STEEL CORPORATION, 
ET AL., PLAINTIFFS v. UNITED STATES, ET AL., DEFENDANTS, and 
COMPANHIA SIDERURGICA PAULISTA (COSIPA) and Ustna SIpEr- 
uRGICAS DE Minas Gerais (USIMINAS), ET AL., DEFENDANTS- 
INTERVENORS 


Consolidated Court No. 82-10-013061 
Before WaTSON, Judge. 


Memorandum Opinion and Order 
[Motion for remand denied.] 
(Decided July 28, 1983) 


Law Department of United States Steel Corporation (D. G. King, J. J. Mangan, 
C. D. Mallick, L. Ranney and P. J. Koenig of counsel) for plaintiff United States Steel 
Corporation. 

Cravath, Swaine & Moore (Joseph R. Sahid and Steven Schulman of counsel) for 
plaintiffs, Republic Steel Corporation, Inland Steel Company, Jones & Laughlin 
Steel Incorporated, National Steel Corporation, and Cyclops Corporation. 

J. Paul McGrath, Assistant Attorney General, David M. Cohen, Director, Com- 
mercial Litigation Branch (Francis J. Sailer, attorney, Commercial Litigation 
Branch) for the federal defendants. 

Wald, Harkrader & Ross William H. Barringer, Christopher A. Dunn and Arthur 
J. Lafave III of counsel) for defendants-intervenors COSIPA and USIMINAS. 


Watson, Judge: In this judicial review the government has 
moved for a remand for forty-five days to allow the International 
Trade Administration of the Department of Commerce (ITA) to 
state and explain its determination as to the creditworthiness of 
the South African Iron and Steel Industrial Corporation (ISCOR), 
and two Brazilian steel producers, Companhia Siderurgica Paulista 
(COSIPA) and Usinas Siderurgicas de Minas Gerais S.A. (USI- 
MINAS). 

The issue of creditworthiness is one of the major issues in this 
judicial review, in which the Court has, for reasons of efficiency, 
provided for the briefing of various issues in stages. The cred- 
itworthiness issue relates to the determinations made that certrain 
loans to ISCOR, COSIPA and USIMINAS did not provide subsi- 
dies.! Although the ITA developed a methodology for determining 


1 The determinations were made in countervailing duty investigations of carbon steel plate from Brazil and 
certain steel products from South Africa. With respect to Brazil, notice of the suspension of the investigation 
was published at 47 Fed Reg. 39,394 (Sept. 7, 1982) and the final determination was published at 48 Fed Reg. 
2,568 (Jan. 20, 1983). With respect to South Africa the final determination was published at 47 Fed. Reg. 39,379 
(Sept. 7, 1982). 
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creditworthines in Appendix 2 to its determination on steel from 
Belgium (47 Fed. Reg. 39, 316-39, 318 (1982)) and incorporated that 
appendix into its determinations regarding ISCOR, COSIPA and 
USIMINAS, it did not say anything about whether these companies 
were creditworthy. The detemination that certain loans were not 
subsidies was generally based on a finding that the interest rates 
were not preferential. 

The request for remand comes after two extensions of time to file 
its brief on creditworthiness and after briefs on that subject have 
been filed by plaintiffs as well as by two amici curiae, namely, the 
Federal Trade Commission, and a group of European steel produc- 
ers. 

It is first apparent that we do not have a completely unintelligi- 
ble or unexplained administrative determination that these loans 
were not subsidies. If there is a flaw here, it may be in the failure 
to state and explain a subsidiary justification for the meaningful- 
ness of the finding that the interest rates were not preferential. In 
this line of analysis the preliminary justification for engaging in 
interest rate comparisons would be that the companies were credit- 
worthy to begin with. Otherwise comparisons using the interest 
rates they pay might be pointless. 

This possible line of reasoning in the judicial review might re- 
quire a remand. But, the Court sees no particular advantage to 
making the remand now and it sees a number of disadvantages. 
First, other results are possible based on arguments being made 
which might either not require a remand or would require a differ- 
ent sort of remand. Second, the very fact that the remand is at best 
offered to clear up only one possible future development and re- 
quires the Court to engage in an analysis of possible alternative 
future developments indicates that it is not essential to the conduct 
of meaningful judicial review. Third, the Court does not want to 
encourage the disruption of the review at this late date for reasons 
which might have been perceived and expressed earlier. Fourth, 
the advantage of such a remand to the overall efficient disposition 
of this action is not clear. 

For these reasons the government’s motion for remand is 
DENIED. 


(Slip Op. 83-80) 


UNITED STATES STEEL CORPORATION, REPUBLIC STEEL CORPORATION, 
ET AL., PLAINTIFFS v. UNITED STATES, ET AL., DEFENDANTS, and 
HIGHVELD STEEL AND VANADIUM CORPORATION, LTD., ET AL., DE- 
FENDANTS-INTERVENORS 


CONSOLIDATED Court No. 82-10-013461 
Before Waston, Judge. 


? Sacilor; Forges De Clabecq, S.A.; British Steel Corp.; Hoogovens Groep BV; and Usinor 
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Memorandum Opinion and Order 
{Motions for Clarification and Modification Granted.] 
(Decided July 28, 1983) 


Busby, Rehm and Leonard, P.C. (David Busby, John B. Rehm and Larry E. Klay- 
man of counsel) for defendant-intervenors Highveld Steel and Vanadium Corpora- 
tion Limited. 

J. Paul McGrath, Assistant Attorney General (David M. Cohen, Director, Com- 
mercial Litigation Branch) for the federal defendants. 

Law Department of United States Steel Corporation (D.B. King of counsel) for 
plaintiff United States Steel Corporation. 


Cravath, Swaine & Moore (Joseph R. Sahid of counsel) for 
plaintiffs Republic Steel Corporation, Inland Steel Company, 
Jones & Laughlin Steel Incorporated, National Steel Corporation, 
and Cyclops Corporation. 


Watson, Judge: In this opinion the Court clarifies its decision in 
United States Steel Corp. v. United States, 5 CIT—, Slip Op. 83-53 
(June 2, 1983), to indicate that it did not vacate the final determi- 
nation and the countervailing duty order. It modifies the relief 
granted to remove the order that the International Trade Adminis- 
tration of the Department of Commerce (ITA) require the deposit of 
estimated duties and to remove the order that the ITA maintain 
the suspension of liquidation of entries of steel exported on or after 
April 1, 1982. 

Following the decision in Slip Op. 83-53, the defendant-inver- 
tenor Highveld Steel and Vanadium Corp. Ltd. (Highveld) filed mo- 
tions for clarification, amendment of the Court’s order, certification 
for appeal of the part of the Court’s order which required the de- 
posit of estimated duties, stay of the order pending appeal, and re- 
consideration and modification of the decision. The federal defend- 
ants moved for rehearing, vacatur and modification. Plaintiffs filed 
responses and exceptions to the foregoing. 

These motions required the Court to examine closely the deci- 
sion’s attempt to affect entries of products which are subject to the 
administrative determination under review. 

For reasons of efficient management of this litigation the numer- 
ous issues involved are being briefed in stages. In this phase of the 
action the determination under review was the ITA final determi- 
nation regarding an alleged railroad rate subsidy granted by South 
Africa to exported steel. 

In essence, the ITA found that the subsidy had been in effect for 
a while and then had ended during the investigation. It called its 
determination affirmative, and found varying ad valorem rates of 
subsidy for products exported before the subsidy had ended and a 
zero ad valorem rate for products exported thereafter. The ITA also 
ordered that the suspension of liquidation ordered in its prelimi- 
nary determination (which had been palpably affirmative) remain 
in effect until further notice. The Government represented that 
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this held open the possibility of a revision in the zero subsidy rate 
after the first administrative review of the final determination (to 
be made under section 75l(a) of the Tariff Act of 1930 (19 U.S.C. 
§ 1675(a)). 

The Court held that the subsidy had not been eliminated and 
that, if it had been eliminated, the ITA should have followed the 
procedures of section 704 (19 U.S.C. § 1671c) designed to suspend in- 
vestigations while providing certain safeguards to petitioners. 

In the Court’s opinion, the final determination was invalid from 
all points of view, procedurally and substantively. If it was right in 
finding that the subsidy was ended, the procedures of section 704 
(19 U.S.C. §1671c) for possible suspension of the investigation 
should have been followed. Even assuming that reaching a final de- 
termination was procedurally proper, the determination had to be 
negative if the subsidy had ended. In both of those eventualities, 
the continuation of suspension of liquidation of entries of the prod- 
uct involved was unjustified. The Court’s opinion was, that aside 
from being procedurally defective and improperly called an affirm- 
ative subsidy determination, the final determination was also not 
in accordance with the law because the subsidy had not ended. 

From the Court’s point of view, the last valid administrative de- 
termination was the preliminary determination which set in place 
a proper suspension of liquidation. In the end the ITA’s makeshift 
suspension of liquidation turned out to be the right act done at the 
wrong time for the wrong reasons and on the wrong terms. 

The Court ordered a renewed investigation into the existence of 
the rail subsidy. In addition, the Court carried its dissatisfaction 
with the ITA determination too far. The Court tried to impose its 
own terms on the ITA’s suspension of liquidation by ordering the 
maintenance of the suspension during the remanded investigation 
together with the deposit of estimated duties of the amount previ- 
ously set in the preliminary determination. 

As will shortly be explained, by doing the former (ordering the 
maintenance of the suspension), the Court was enjoining the ITA 
from liquidating, or at least limiting the ITA’s right to end its sus- 
pension of liquidation so long as the remanded investigation was 
underway. By doing the latter (requiring the deposit of estimated 
duties) the Court was interfering with the proper operation of 19 
U.S.C. § 1516a(c\(1).1 That subsection provides that entries made 


119 USC. § 15l6a 


(c) Liquidation of entries. 

(1) Liquidation in accordance with determination. Unless such liquidation is enjoined by the court under para- 
graph (2) of this subsection, entries of merchandise of the character covered by a determination of the Secretary, 
the administering authority, or the Commission contested under subsection (a) shall be liquidated in accordance 
with the determination of the Secretary, the administering authority, or the Commission, if they are entered, or 
withdrawn from warehouse, for consumption on or before the date of publication in the Federal Register by the 
Secretary or the administering authority of a notice of a decision of the United States Court of International 
Trade, or of the United States Court of Customs and Patent Appeals, not in harmony with that determination. 
Such notice of decision shall be published within ten days from the date of the issuance of the court decision. 
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prior to publication of notice of a court decision shall be liquidated 
in accordance with the contested administrative decision. 

Unless the liquidation of those entries is enjoined under 19 
U.S.C. § 1516a(c)(2)? those prior entries will not be affected by 
court decisions. 

Moreover, because this decision did not dispose of the entire 
action and was not intended to be final for appeal purposes within 
the meaning of Rule 54(b), even publication of notice of its result 
could not affect entries until after the final judgment in the entire 
action on all the numerous issues involved. 

The present practical effect of this decision is to remand the 
matter to the ITA for further investigation. As a complete and sep- 
arate resolution of one of the distinct issues in this case the deci- 
sion is sufficiently final to serve as the basis for a remand even 
though it cannot affect the ongoing treatment of entries. In that 
remand, the timing for the conduct and conclusion of the renewed 
investigation has been left open to allow the ITA to coordinate the 
investigation with such future opinions or remands in this action 
as may be relevant. 

It was beyond the power of the Court to affect the administrative 
processing of these entries. A justification cannot be based on the 
fact that the Court’s interference in such temporary measures as 
depositing estimated duties or posting bonds does not have a final 
effect on the actual liquidation of the entries. To be meaningful, 
the provision of 19 U.S.C. § 1516a(c\(1) has to be read as requiring 
that all the administrative acts preparatory to liquidation have to 
be done in accordance with the challenged administrative determi- 
nation for entries made while the action is pending. 

This result is required even though the Court viewed the final 
determination as a negative determination in disguise and as pro- 
cedurally invalid because it was reached in disregard of the suspen- 
sion procedures of section 704 of the Tariff Act of 1930 (19 U.S.C. 
§ 1671c). 

The suspension of liquidation by the ITA has no bearing on the 
relief which the Court can provide. It does not make the suspended 
entries any more susceptible to the Court’s decision than if they 
were being liquidated routinely. The only event which can subject 
entries to the Court decision is an injunction under 19 U.S.C. 
§ 1516a(c)(2). 

The administrative suspension, whether valid or not in the 
Court’s view, is presently a facet of the ITA’s treatment of these 
entries which can continue unaffected by the Court’s decision be- 
cause this particular decision was not a final judgment and also be- 


219 U.S.C. § 1516a(c) 


(2) Injunctive relief. In the case of a determination described in paragraph (2) of subsection-(a) by the Secre- 
tary, the administering authority, or the Commission, the United States Court of International Trade may 
enjoin the liquidation of some or all entries of merchandise covered by a determination of the Secretary, the 
administering authority, or the Commission, upon a request by an interested party for such relief and a proper 
showing that the requested relief should be granted under the circumstances. 
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cause by the operation of 19 U.S.C. § 1516a(c)\(1) even a completely 
final judgment would not reach prior entries whose liquidation had 
not been enjoined. 

For this reason, in retrospect it is possible to see that the Court’s 
requirement that the suspension be maintained during the remand- 
ed investigation represented a form of injunctive relief granted 
without the necessary application or foundation. 

The Court briefly notes that it has not entertained Highveld’s 
motion for reconsideration and modification to the extent that it 
went to the issues of the elimination of the subsidy and the use of 
section 704 because those were issues on which it failed to present 
its views when those matters were originally under consideration 
by the Court. The issue of the nature of the relief did not fully 
arise until the Court’s decision; so Highveld’s participation on that 
point is entirely proper. 

In sum, the fact that this was not a final judgment for purposes 
of appeal or that the liquidation of the entries it sought to affect 
had not been enjoined, allows entries to be handled administrative- 
ly unaffected by the Court’s opinion. This is the result of the oper- 
ation of 19 U.S.C. § 1516a(c)(1). The entire edifice of the final deter- 
mination, the resulting countervailing duty order and the suspen- 
sion of liquidation remains in place while the renewed investiga- 
tion is made. In all other respects, the decision remains unchanged. 

To the extent indicated herein the motions for clarification and 
modification are GRANTED. All other motions filed herein are 
DENIED. 


(Slip Op. 83-81) 


THE TIMKEN COMPANY, PLAINTIFF v. UNITED STATES, ET AL., DE- 
FENDANTS, NTN BEARING CORPORATION OF AMERICA, INTERVE- 
NOR 


Court No. 82-6-00890 
Before Maletz, Senior Judge. 


Order Determining Scope of Temporary Restraining Order 


(Dated: August 1, 1983) 


Eugene L. Stewart, Terence P. Stewart and Robert E. Ruggeri for the plaintiff. 

J. Paul McGrath, Assistant Attorney General; David M. Cohen, Director, Com- 
mercial Litigation Branch (Velta A. Melnbrencis on the briefs), for the defendants. 

Barnes, Richardson & Colburn (James H. Lundquist, Robert E. Burke and 
Edmund Maciorowski on the briefs) for intervenor NTN Bearing Corporation of 
America. 


MALETz, Senior Judge: Intervenor has filed a motion for a deter- 
mination of the scope of a temporary restraining order (TRO) 
issued by the court on July 7, 1983 which enjoined the liquidation 
of all entries of specifically described tapered roller bearings and 
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components from Japan since April 1, 1978. It appears that 129 
refund checks covering entries which are the subject of the TRO, 
together with courtesy notices of liquidation, were mailed to inter- 
venor on or before the date of issuance of the TRO. Even though 
liquidation of these entries had not in fact taken place, having 
been scheduled for July 8, 1983, the refund checks were neverthe- 
less sent to intervenor in advance so that receipt of the refund 
monies would nearly conincide with the actual date of liquidation 
of the entries. 

19 C.F.R. § 159.9(c) specifies that the date on which “Liquidated” 
is stamped on the entry papers represents the date of liquidation. 
This had not occurred either prior to or after issuance of the TRO. 
Contrary to intervenor’s assertion, while receipt of courtesy notices 
of liquidation may give an impression of a fait accompli, such no- 
tices do not establish the fact or date of liquidation. United States 
v. Reliable Chemical Co., 66 CCPA 123, C.A.D. 1232, 605 F. 2d 1179 
(1978). Thus, the entries in question were not liquidated on the date 
the TRO was issued, notwithstanding intervenor’s receipt of the 
refund checks and courtesy notice. Accordingly, it is hereby 

ORDERED that intervenor return to the Customs Service all 
checks representing duty refunds on merchandise entered since 
April 1, 1978.! 


(Slip Op. 83-82) 


THE TIMKEN COMPANY, PLAINTIFF, v. UNITED STATES, ET AL., DE- 
FENDANTS, NTN BEARING CORPORATION OF AMERICA, INTERVE- 
NOR 


Court No. 82-6-00890 
Before MALETz, Senior Judge. 


Opinion and Order 


{[Dated: August 1, 1983] 


Eugene L. Stewart, Terence P. Stewart and Robert E. Ruggeri for the plaintiff. 

J. Paul McGrath, Assistant Attorney General; David M. Cohen, Director, Com- 
mercial Litigation Branch (Velta A. Melnbrencis on the briefs), for the defendants. 

Barnes, Richardson & Colburn (James H. Lundquist, Robert E. Burke and Donald J. 
Unger on the briefs) for intervenor NTN Bearing Corporation of America. 


MALETz, Senior Judge: Plaintiff The Timken Company (Timken) 
seeks through a motion for rehearing the issuance of a preliminary 
injunction enjoining the liquidation of entries of tapered roller 


1 The Court has been informed that 14 refunds checks are for pre-April 1978 entries. Inasmuch as the TRO 
does not include that time period, but rather expressly covers only post-April 1978 entries, intervenor is not 
obligated under the terms of this order or the TRO to return those checks to Customs. 
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bearings pending this court’s review of the administrative record. 
A nearly identical request was denied on December 22, 1982 in 
Timken Co. v. United States, 4 CIT 263, 553 F. Supp. 1060 (1982). 
During the intervening seven months, however, the Court of Ap- 
peals for the Federal Circuit (CAFC) issued its opinion in Zenith 
Radio Corp. v. United States, — F.2d —, No. 83-590 (June 27, 1983). 
That decision has a direct bearing on this court’s earlier determi- 
nation that Timken had failed to make the requisite showing of ir- 
reparable harm. See Zenith, Slip Op. at 7 (“the consequences of li- 
quidaton . . . constitute irreparable injury”). With this patina on 
the concept of irreparable harm, see S. J. Stile Assoc., Ltd., v. 
Snyder, 646 F.2d 522, 525 (CCPA 1981), it is now clear that Timken 
will suffer such harm or injury absent the issuance of a prelimi- 
nary injunction. 

For the reasons that follow, the court concludes that Timken has 
now met the four Stile criteria, id. at 525. Accordingly, its request 
for a preliminary injunction is hereby granted. 

Before turning to the merits, the court first addresses several 
procedural issues which, intervenor submits, foreclose considera- 
tion of Timken’s motion. 


I 


On July 1, 1983 Timken filed a motion for a rehearing pursuant 


to rule 59 of the rules of this court,2 and a motion to alter or 
amend the judgment. On July 8, 1983 Timken filed an application 
for a preliminary injunction as an alternative to the July 1 mo- 
tions. The court considers Timken’s motion to be one for rehearing. 
See 11 C. Wright & A. Miller, Federal Practice & Procedure § 2804 
at 35 (1973) (“The concept of a new trial under Rule 59 is broad 
enough to include a rehearing of any matter decided by the court 
without a jury”). Intervenor NTN Bearing Corp. of America 
(NBCA) argues that either a rule 59 motion or a motion for a pre- 
liminary injunction is barred for at least two reasons. First, on 
February 10, 1983 a motion for a rehearing of the December 22, 
1982 denial of Timken’s first application for a preliminary injunc- 
tion was denied. Res judicata, it argues, thus precludes relitigation 
of the issues finally determined in the December 22 and February 
10 orders. If Timken was dissatisfied with those orders, NBCA con- 
tends, it should have taken an appeal. Second, any rule 59 motion 


1 On June 25, 1982 Timken filed the present action challenging an administrative review conducted pursuant 
to section 751 of the Trade Agreements Act of 1979, 19 U.S.C. § 1675 (Supp. IV 1980) by the International Trade 
Administration of the Department of Commerce (ITA). As a result of that review an antidumping duty order, 
issued on August 18, 1976, was revoked in part. See 47 Fed. Reg. 25757 (1982). 

2 Rule 509 provides in part: 

Rule 59. New Trials—Rehearings—Amendment of Judgments. 

(a) Grounds. A new trial or rehearing may be granted to all or any of the parties and on all or part of the 
issues (1) in an action in which there has been a trial by jury, for any of the reasons for which new trials have 
heretofore been granted in actions at law in the courts of the United States; and (2) in an action tried without a 
jury, for any of the reasons for which rehearings have heretofore been granted in suits in equity in the courts of 
the United States * * *. 

(b) Time for Motion. A motion for a new trial or rehearing shall be served and filed not later than 30 days 
after the entry of the judgment or order. 
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at this late date is out of time, given the 30-day filing deadline of 
rule 59(b). 

While NBCA’s position would not be without force if the present 
rule 59 motion related to a final judgment or order, the short 
answer is that Timken’s motion is directed to a rehearing of an 
order interlocutory in nature. Although it is true that an interlocu- 
tory order may be considered a final order in certain limited con- 
texts, such as appeals under 28 U.S.C. § 1292(a), in the context of a 
rule 59 motion the court is of the view that in an action sub judice, 
where final judgment has not been entered, an order granting or 
denying a motion for a preliminary injunction is interlocutory. In 
other words, finality is not a monolithic, immutable concept, and 
hence an order may be final for some purposes, but interlocutory 
for others. See 1B J. Moore & T. Currier, Moore’s Federal Practice 
{ 0.409[1] (2d ed. 1982); 18 C. Wright, A. Miller & E. Cooper, Feder- 
al Practice & Procedure § 4432 at 301 n.6 (1981). And the court re- 
tains the plenary power to modify or alter its prior non-final rul- 
ings, particulary where the equitable powers of the court are in- 
voked. See United States v. Chicago, 395 F. Supp. 329, 339-40 (N.D. 
Ill.), aff'd, 525 F.2d 695 (7th Cir. 1975); 7 J. Moore & J. Lucas, 
Moore’s Federal Practice § 65.07 (2d ed. 1982). As noted in Walsh v. 
ILA, Local 799, 630 F.2d 864, 875 (1st Cir. 1980), “The doctrine of 
res judicata is an equitable one, and a court is not bound to give 
res judicata effect to a previous judgment if an inequitable situa- 
tion would thereby result.” * In light of Zenith the interests of 
equity here dictate that Timken not be precluded from pressing its 
motion. 

The court further finds nothing preclusive in Timken’s decision 
not to take an appeal from this court’s earlier orders. The appeal 
in Zenith was pending at the time, so that an appeal by Timken 
would clearly have been duplicative. Conservation of judicial re- 
sources is not something to be faulted. 

Having concluded that Timken’s motion involves a rehearing on 
an interlocutory rather than a final order, NBCA’s second conten- 
tion that the motion is out of time under rule 59(b) is easily dis- 
posed of. For the time constraints of rule 59(b) apply only to final 
judgments or orders. ‘“‘A motion addressed to the trial court for re- 
consideration of an interlocutory order is proper at any time prior 
to the final determination of the merits.” Graci v. United States, 
301 F. Supp. 947, 950 (E.D. La. 1969), aff'd, 456 F.2d 20 (5th Cir. 
1971) (construing F. R. Civ. P.59(b)). See also 11 C. Wright & A. 
Miller, Federal Practice & Procedure § 2812 at 87 (1973) (“the time 


3 NBCA’s reliance on Walsh as authority for the position that orders involving the grant or denial of prelimi- 


1, 





nary injunctions are final is misplaced. There, the applicant was engaged in barely disg d forum 
having made motions for a preliminary injunction in three identical actions which were filed in two different 
district courts in two different circuits. In order to put an end to this repetitive and vexatious litigation, as well 
as to avoid the real possibility of inconsistent decisions, the First Circuit held that res judicata barred subse- 
quent applications for a preliminary injunction. 630 F.2d at 869. 
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limits of Rule 59 do not apply to a motion seeking a new trial in 
connection with an interlocutory judgment’’). 

In sum, Timken’s motion for rehearing is timely filed and not 
barred by either rule 59 or res judicata. The court turns to a con- 
sideration of the merits. 


II 


Although they have been stated so often in the course of this and 
other litigation as to resemble a litany, the four criteria for the is- 
suance of a preliminary injunction still bear repeating. In order to 
prevail on a motion for a preliminary injunction the petitioner 
must show (1) that there is a substantial likelihood of success on 
the merits; (2) that without the relief requested the petitioner will 
be irreparably injured; (3) that the issuance of the relief requested 
will not substantially harm other interested parties; and (4) that 
the public interest would be served by the relief requested. Virgin- 
ia Petroleum Jobbers Ass’n v. FPC, 259 F.2d 921, 925 (D.C. Cir. 
1958). See also S. J. Stile Assoc., Ltd. v. Snyder; Washington Metro- 
politan Transit Comm’n v. Holiday Tours, Inc., 559 F.2d 841 (D.C. 
Cir. 1977). Inasmuch as the CAFC’s recent opinion in Zenith fur- 
nished the impetus for Timken’s present motions, the court will 
first consider the question of irreparable injury in light of that de- 
cision. 

A 


Irreparable Injury 


The burden that Timken must meet to establish irreparable 
injury was elaborated in the Stile decision: 


Only a viable threat of serious harm which cannot be 
undone authorizes exercise of a court’s equitable power to 
enjoin before the merits are fully determined * * * . A pre- 
liminary injunction will not issue simply to prevent a mere 
possibility of injury, even where prospective injury is great. A 
presently existing, acutal threat must be shown. 

646 F.2d at 525 (citations omitted). The gloss which the CAFC’s 
Zenith option adds to Stile is that while the injury must be serious 
and genuine, it need not be commercial or economic in nature. Slip 
Op. at 6-7. In that case Zenith, like Timken, sought to enjoin the 
liquidation of entries pending its judicial challenge of a section 751 
review determination by the ITA.* In concluding that liquidation 
of those entries would constitute irreparable injury the CAFC pro- 
vided the following detailed rationale: 


[L]iquidation would indeed eliminate the only remedy availa- 
ble to Zenith for an incorrect review determination by depriv- 
ing the trial court of the ability to assess dumping duties on 
Zenith’s competitors in accordance with a correct margin on 
entries in the ’79-’80 review period. The result of liquidating 


4 See 19 U.S.C. § 1675 (Supp. IV 1980) 
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the ’79-’80 entries would not be economic only. In this case, Ze- 
nith’s statutory right to obtain judicial review of the determi- 
nation would be without meaning for the only entries perma- 
nently affected by that determination. In the context of Con- 
gressional intent in passing the Trade Agreements Act of 1979 
and the existing finding of injury to the industry underlying 
T.D. 71-76, we conclude that the consequences of liquidation do 
constitute irreparable injury. 

Without a preliminary injunction, all of the entries occur- 
ring during the review period will be liquidated immediately, 
with dumping duties assessed in accordance with the margin 
set by the review determination. This result is required, in the 
absence of a preliminary injunction, by two sections of the 
Trade Agreements Act of 1979 [19 U.S.C. §§ 1516a(e) and (c) (1) 
(Supp. IV 1980)]. 


* * * * *x * * 


The statutory scheme has no provision permitting reliquida- 
tion in this case or imposition of higher dumping duties after 
liquidation if Zenith is successful on the merits. Once liquida- 
tion occurs, a subsequent decision by the trial court on the 
merits of Zenith’s challenge can have no effect on [those liqui- 
dated entries] * * * 


* * * * * * * 


* * * Accordingly, the inability of reviewing courts to mean- 
ingfully correct the review determination is irreparable injury 
that must be considered by the trial court along with the other 
pertinent factors recited in Stile to determine whether or not 
an injunction should be issued. 


Id. slip op. at 7-9, 12. In the present case there remain unliquidat- 
ed approximately 121 entries for the period April 1978 to the date 
of partial revocation of the antidumping duty order (June 15, 1982), 
as well as 14 entries made after June 15, 1982. (This total does not 
include merchandise entered after January 19, 1983.) Thus, unless 
liquidation is enjoined Timken will forever lose its statutory right 
to challenge the alleged failure of the ITA to assess antidumping 
duties against those entries.” | 

Accordingly, on the basis of Zenith, Timken has met its burden 
of showing irreparable injury. 


B 


Likelihood of Success on the Merits 


Once the initial requisite showing of irreparable harm has been 
made, it is incumbent upon the applicant for a preliminary injunc- 
tion to establish that there is a likelihood that it will prevail on the 


5The obverse of this is, of course, that the court would lose jurisdiction over the subject matter as a result of 
mootness. Cf. The All Writs Act, 28 U.S.C. § 1651(a) (1979). 
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merits of its case.© It must be kept in mind, however, that the 
degree of likelihood of success is not determinative. 11 C. Wright & 
A. Miller, Federal Practice & Procedure § 2948 at 453 (1973). See 
Note, Probability of Ultimate Success Held Unnecessary for Grant 
of Interlocutory Injunction, 71 Colum. L. Rev. 165 (1971). Rather, it 
must be considered and balanced with the comparative injuries of 
the parties, an exercise involving a flexible interplay between the 
two criteria. Packard Instrument Co. v. ANS, Inc., 416 F.2d 948, 945 
(2d Cir. 1969). Accordingly, although a showing that the moving 
party will be more severely prejudiced by a denial of the injunction 
than the opposing party would be by its grant does not remove the 
need to show some probability of prevailing on the merits, it does 
lower the standard that must be met. William Inglis & Sons 
Baking Co. v. ITT Continental Baking Co., 526 F.2d 86, 88 (9th Cir. 
1975). In such a circumstance it will ordinarily be sufficient that 
the movant has raised questions which are “serious, substantial, 
difficult and doubtful.’’ County of Alameda v. Weinberger, 520 F.2d 
344, 349 n.12 (9th Cir. 1975). 

In the present action Timken has raised at least three issues 
which amount to a substantial case on the merits. First, 19 C.F.R. 
§ 353.54(b) provides that an application for the revocation of an 
antidumping duty order ‘will be considered only if there have been 
no sales at less than fair value for at least a two-year period follow- 
ing the date of publication” of the antidumping duty order. Here, 
the revocation of the antidumping duty order was premised on a 
finding of no less than fair value sales over a 19-month period, con- 
trary to the clear expression in the ITA’s own regulations to 
employ a 24-month review period. 

Second, there is a substantial question raised regarding advertis- 
ing allowances and adjustments since most of the foreign manufac- 
turer’s advertising was purportedly image advertising and unrelat- 
ed to the imported merchandise. 

Third, there are a host of legal issues raised by Timken which, 
although decided adversely to its position in Brother Industries, 
Ltd. v. United States, 3 CIT 125, 540 F. Supp. 1341 (1982), appeal 
docketed sub nom Smith-Corona Group v. United States, No. 82-24 
(CAFC 1982),7 nevertheless raise questions which are serious, sub- 
stantial and difficult. These issues include the propriety of (a) the 
exporter’s sales price offset provided under 19 C.F.R. § 353.15(c), (b) 
the allowance for a difference in circumstances of sale of merchan- 
dise in the absence of a causal link establishing that there is some 
price effect, and (c) the deduction for inland freight from home 
market value. 


6 The Second Circuit frames the issue in an alternative way—whether there are “sufficiently serious questions 
going to the merits to make them a fair ground for litigation and a balance of hardships tipping decidedly in its 
favor.’ Coca-Cola Co. v. Tropicana Products, Inc., 690 F.2d 312, 315 (1982). 

7 A stay pending appeal was entered by the court reviving the injunction suspending liquidation of all entries. 
Brother Industries, Ltd. v. United States, 3 CIT 242, (1982). The criteria employed in issuing a stay pending 
appeal are substantially identical to those used in issuing a preliminary injunction. See, e.g., EEOC v. County of 
Los Angeles, 531 F. Supp. 122 (C.D. Cal. 1982), aff'd, 706 F.2d 1039 (9th Cir. 1983). 
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Balancing these issues with the comparative harm to the parties 
should an injunction not issue—a factor which the court addresses 
next—it is clear that, while Timken’s case is not free from signifi- 
cant difficulties, it has established a substantial case on the merits. 


The Balance of Hardships 


On the question of whether the issuance of a preliminary injunc- 
tion will substantially harm other interested parties, the court is of 
the view that NBCA and the government will suffer little, if any, 
harm. The government is acting as a mere stakeholder and would 
be at most inconvenienced by the suspension of liquidation. NBCA, 
on the other hand, does stand to lose the use of monies deposited 
with the Customs Service which, but for the issuance of an injunc- 
tion suspending liquidation, would have been returned to it. The 
court believes, however, that the posting of security will amelio- 
rate, if not eliminate, this hardship. If security can compensate an 
adverse party for any narm the injunction is likely to inflict, the 
balance should be struck in favor of the movant. 11 C. Wright & A. 
Miller, supra, § 2948 at 44. See discussion on security, infra, at 
Part III. Moreover, balanced against the hardship to Timken—com- 
plete loss of its right to judicial review if the liquidation of these 
entries is not enjoined—the balance of hardships tips decidedly in 
Timken’s favor. 


D 
The Public Interest 


The final major factor bearing on the court’s discretion to issue 
or deny a preliminary injunction is the public interest. While “the 
public interest lies in the faithful excution by the Executive 
Branch of the laws enacted by Congress, Zenith Radio Corp. v. 
United States, 1 CIT 53, 58, 505 F. Supp. 216, 220 (1980), focusing on 
this factor is yet another way of inquiring “whether there are 
policy considerations that bear on whether the order should issue.” 
11 C. Wright & A. Miller, supra, § 2948 at 457. One clearly discern- 
ible policy consideration applicable here, and given great promi- 
nence in the CAFC’s Zenith opinion, is a party’s statutory right to 
a judicial hearing following an adverse agency determination. 
Short-circuiting that right by allowing the subject matter to escape 
the reach of a reviewing court cannot be in the public interest. 
There is, of course, a concomitant public interest in expeditious dis- 
pute resolution so that parties in the position of NBCA are not 
unduly burdened by protracted litigation. Nevertheless, as between 
these two considerations—the interest in avoiding delay in liquida- 
tion occasioned by the issuance of injunctions and the interest in 
preserving a party’s right to judicial review—the former must be- 
subordinated to the latter. “(T]he mooting of this controversy, 
which is what would result in the absence of an injunction, would 
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constitute a disservice to the public interest.” Zenith Radio Corp., 1 
CIT at 58, 505 F. Supp. at 220. 

Having thus considered each of the four Stile criteria and having 
concluded that Timken has satisfied each, the court turns finally to 
the issue of security. 


Ill 


NBCA has filed a motion to establish security pursuant to rule 
65(c) of the rules of this court. That rule provides in part: 


Security. No restraining order or preliminary injunction 
shall issue except upon the giving of security by the applicant, 
in such sum as the court deems proper, for the payment of 
such costs and damages as may be incurred or suffered by any 
party who is found to have been wrongfully enjoined or re- 
strained. * * * 


Timken reads this provision as a flat prohibition against requir- 
ing security for any party who is not actually enjoined or re- 
strained. Accordingly, Timken concludes, since it is the government 
and not NBCA who will be enjoined, NBCA cannot request the 
posting of a bond or other security. 

The court finds Timken’s rather narrow construction of rule 65(c) 
to be skewed. Rule 65(c), properly read, merely provides that as a 
condition precedent to the issuance of a restraining order or pre- 
liminary injunction security shall first be given to protect the en- 
joined party. That rule does not state that security may not be re- 
quired to protect other party-litigants who may be harmed by the 
operation of an injunction which is subsequently found to have 
been wrongfully issued. In the somewhat unique circumstances 
arising under United States trade law, the court is presented with 
a situation where NBCA, as intervenor, will be the only party 
harmed if it should develop that the injunction was improvidently 
issued; and yet the government, as stakeholder and liquidator, is 
the only party who can be enjoined.’ The result argued for by 
Timken would be highly inequitable and cannot be countenanced 
by a court sitting in equity. In short, NBCA, as a party in interest, 
is entitled to security where, as here, it is plainly evident that it 
will have suffered a compensable loss—the use of the monies held 
by the government as duties—in the event the government is found 
to have been wrongfully enjoined. 

Timken’s two case authorities for its position that only the en- 
joined party may demand security are wholly unpersuasive. In 
Puerto Rico v. Price Comm’n, 342 F. Supp. 1808 (D.P.R. 1972), a co- 
defendant’s request for an increase in the amount of security bond 


® There can be no serious dispute but that NBCA is a party in interest. See 19 U.S.C. § 1516a(d) (Sup. IV 1980). 
See also 3B J. Moore & J. Kennedy, Moore's Federal Practice {24.16[4] at 24-178 (2d ed. 1982). 

° The court notes in passing that in an order filed on this day determining the scope of this court’s temporary 
restraining order of July 7, 1983, NBCA has been ordered to return refund checks to the Customs Service which 
were inadvertently issued to NBCA. In a very real sense, then, NBCA is a party enjoined. 
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was denied simply on the ground that “[t]he amount of security 
bond required . . . is a matter that falls within the ample range of 
discretion” of the court. Jd. at 1309-10. Similarly unavailing is 
Powelton Civic Home Owners Ass’n v. HUD, 284 F. Supp. 809 (E.D. 
Pa. 1968). The pivotal language of that opinion explains why secu- 
rity was not required: 


We have been concerned only with the legality under federal 
law of the disbursement of federal funds by federal officers. As 
the plaintiffs explained in their brief and at oral argument, 
the Philadelphia Redevelopment Authority was named as a 
party defendant merely as a courtesy and in order to allow the 
Court to hear the local agency’s point of view. They were not 
indispensable defendants; nor have they been legally affected by 
our decision in this case. 


Id. at 814 (emphasis added). Unlike the situation in Powelton, here 
NBCA will be denied its legal right to a refund of duties deposited 
with the Customs Service by operation of the preliminary injunc- 
tion. Whether such denial is wrongful vel non only future events 
will prove. The fact remains, however, that NBCA will be legally 
affected by the decision on the merits in this action. Accordingly, 
NBCA’s motion to establish security is granted. 

Timken shall be required to post a bond or other good and suffi- 
cient security in the amount of $100,000.00. This figure reflects the 
amount of duty refunds presently due NBCA multiplied by (1) 
simple interest at an annual rate of 10% and (2) the estimated du- 
ration of these proceedings, that being the period from July 8, 1983 
(the date on which NBCA would have received duty refunds but for 
the temporary restraining order) until final judgment is entered in 
this action.1° Any amount of security based on duty deposits on 
future entries, or on criteria other than interest computed on re- 
funds which are known to be due, would be highly speculative. 
Given this court’s discretionary power under rule 65(c), coupled 
with the imprecise measure of some of the elements of damage, the 
court believes that security of $100,000.00 is adequate and reason- 
able. See 11 C. Wright & A. Miller, supra, § 2954 at 525-26. 


V 


In view of the foregoing it is hereby ordered: 

1. That plaintiff's motion for a rehearing on its application for a 
preliminary injunction and motion to alter or amend the judgment 
are granted; 

2. That the order of December 22, 1982, 4 CIT 263, 553 F. Supp. 
1060, denying plaintiffs motion for a preliminary injunction is va- 
cated; 

10 The amount of duty refunds is business confidential and is the subject of a judicial protective order entered 


this day. With that figure, the 10% interest rate and the amount of security, the parties will then, of course, be 
able to compute the court’s estimate as to the duration of these proceedings. 
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3. That the defendants be, and they hereby are, restrained from 
liquidating any and all unreliquidated entries of the merchandise 
covered by the determination contested in this action, i.e., Final 
Results of Administrative Review and Revocation in Part of Anti- 
dumping Finding, a notice of which was published on June 15, 1982 
in 47 Fed. Reg. 25757-9; 

4. That as a condition to the grant of preliminary injunctive 
relief a $100,000.00 bond or equivalent security be posted by plain- 
tiff with the clerk of the court; and 

5. That unless sooner modified or vacated for good cause shown 
this order shall expire upon the entry of final judgment on the 
merits in this action. 


(Slip Op. 83-83) 


THE TIMKEN COMPANY, PLAINTIFF, v. UNITED STATES, ET AL., DE- 
FENDANTS, NTN BEARING CORPORATION OF AMERICA, INTERVE- 
NOR 


Court No. 82-6-00890 
Before MALETz, Senior Judge. 


(Dated: August 1, 1983) 


Order Granting in Camera Review and Protective Order 


Eugene L. Stewart, Terence P. Stewart and Robert E. Ruggeri for the plaintiff. 

J. Paul McGrath, Assistant Attorney General; David M. Cohen, Director, Com- 
mercial Litigation Branch (Velta A. Melnbrencis on the briefs), for the defendants. 

Barnes, Richardson & Colburn (James H. Lundquist, Robert E. Burke and 
Donald J. Unger on the briefs) for intervenor NTN Bearing Corporation of America. 

Matetz, Senior Judge: Upon reading and filing intervenor’s 
motion for a protective order covering certain business confidential 
information attached to intervenor’s instant motion and to its 
motion to establish security pursuant to court rule 65(c) filed con- 
currently, plaintiff's opposition thereto (defendants having no oppo- 
sition to the motion), and the court having examined in camera 
each of the confidential documents in question, it is hereby 

ORDERED that access to such confidential information shall be 
made available only to defendants and to the law office of Eugene 
L. Stewart, counsel for plaintiff, under the terms of a protective 
order mutually agreeable to the parties. The only demonstrable 
need which plaintiff has for this information is to determine the 
propriety of the amount of security required of it by this court’s 
concurrent order granting plaitiff’s motion for rehearing. The as- 
sistance of plaintiff's in-house counsel is entirely unnecessary for 
completion of this task. See Atlantic Sugar, Ltd. v. United States, 
85 Cust. Ct. 138, C.R.D. 80-18 (1980). See also U.S. Steel Corp. v. 
United States, 6 CIT —, Slip Op. 83-76 (July 22, 1983). 
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